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state of CoIoraHo prom the examination I have been 

SUPREME COURT^ CHAMBERS ^^j^ ^^ ^j^^^ j certainly think that this 

JOHN Campbell, Chief Justice series [NoteS 071 the U, S. Reports-\ will 

wiluAM^*. Gabber?! J"<^K«« P^^^e of value to the practitioner, and 

will be of great aid to this Court in its 

independent examination of the many important questions de- 
cided by the Supreme Court of the United States, many of which, 
as stated by your editor-in-chief, are buried in the reports for 
the lack of sufficient syllabi. You may, therefore, place upon 

your list our subscription. 

Respectfully, 

JOHN CAMPBELL. 



^tate of ^liontana Some time since I received from your 

MissoiiU COUNTY :^^^^^ y^jg One and Two of your Notes 

ooDY, isnc u ge ^^^ ^^^ Ufiited States Reports, subject to 

an examination of thirty days. I have 
not yet had occasion to use them ; but I have made quite an 
examination of them, and am much pleased with them, and shall 
keep them, and you can send me the other volumes as published. 
I have found your Notes on the California Reports the most 
valuable books that I have in my library, and they have saved 
me a vast amount of labor, and if your Notes on the United States 
Reports are as good, — and I believe they are, if not better, — 
then no judge or lawyer with anything of a practice can afford 

to be without them. 

FRANK H. WOODY. 
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From the Author oi Jones on Evidence: 

Madison, Wis. 

I shall want the books \Notes on the U, S. Reports] and 

those which are to follow, as I can see that they are going to be' 

of great value. 

BURR W. JONES. 



Butte, Mont., Dec. 7, 1899. 

Gentlemen : I had been looking through our library nearly all 
of yesterday and a part of this forenoon, to ascertain the settled 
law upon a certain question as to the Statute of Limitations, when 
the delivery agent of one of the express companies delivered at 
our office, a half-hour ago, volume 3 of Notes on United States 
Reports, The package containing the volume was opened, and 
in less than four minutes I found, by reference to this volume of 
the NoteSy the whole law on the subject as settled by a hundred 
years of decisions by the United States Supreme Court, having 
had (previously) a citation in 6 Peters briefly touching on the 
subject, but which was not conclusive on the question under 
consideration. I feel that I ought, in gratitude, to say a word 
in commendation of the Notes on United States Reports — hence 
this letter. I think they constitute by far the most exhaustive 
and the most valuable annotations ever published to any reports. 

Very respectfully, 

(Signed) JESSE B. ROOTE. 



Menomonie, Wis. 

** I am very much pleased with the work, and in ordering it 
at first erased all reference to taking it on trial. ' ' 

C. E. FREEMAN. 



Seattle, Wash., October 6, 1899. 

We have received Volumes 1-2, Notes on U. S. Reports, 

and had already, before receiving your letter, placed our labels 

on same. You may send other volumes as issued. We fully 

agree with the statement in your letter, that they ** constitute 

the most complete and valuable annotations ever prepared for 

any set of reports. ' ' 

WHITE, MUNDAY & FULTON. 
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PREFACE. 



This Index is an attempt to state in a single line each principle laid 
down in the syllabi in the first four volumes of "Notes on United 
States Reports," arranging them without duplication under the ''class- 
ification scheme'' adopted in the American Digest and Century Edition 
thereof. 

That schegme, an evolution from the arrangement made popular by 
Benj. Vaughn Abbott, has been constructed with reference to the en- 
tire body of American Law, and is becoming more and more familiar to 
American lawyers. 

That the decisions of the United States Supreme Court cover prac- 
tically the entire range of the law has not been shown by Federal 
Digests, which grouped their syllabi mainly under titles of exclusively 
Federal jurisdiction, but it will be conclusively shown in the final 
Index of this work, and that fact justifies the classification adopted. 

The cross-reference scheme is an important feature of the Index. The 
aim has been to cover, by means of copious cross-references, the titles 
used by other Federal Digests, arranged upon the theory that certain 
subjects are peculiarly of Federal cognizance. In the endeavor to elim- 
inate as far as possible the common objection to cross-references, viz., 
that of vagueness, they have been made as specific as reasonable space 
would per]^it, thus enabling the searcher to determine from the refer- 
ence itself the utility of the paragraph referred to, 

This pamphlet, an Index to but one-third of the volumes, and much 
less than one-third of the syllabi to be embraced in the completed Notes, 
can be but a slight indication of the utility of the entire work, and, being 
prepared for temporary purposes, it is not to be expected that it will 
give more than a suggestion of what the final Index may be. A more 
minute subdivision of the titles, with specific cross-references thereto, 
may be expected in the final work. 

Although intended primarily as an Index to ''Notes on United 
States Reports,** the work answers the purpose of a key to the official 
reports as well. It is certain that points not discovered by the reporters, 
and not included in any digest, have been revealed by the study of these 
cases through the subsequent citations, and that a large body of law 
determined by our highest judicial tribunal will be first called to the 
attention of the profession in this work. By its means the application of 
these principles can be traced through the Reports of all the States of 
the Union, showing how in each jurisdiction they have been limited or 
enlarged, modified or applied to the ever- varying necessities of modern 
civilization. 

As a temporary expedient in the use of the Notes already issued, and 
as an indication of the value of the work when completed, this pamphlet 
is modestly submitted. W. A. S. 

San Fbancisco, March 1, 1900. ^ 
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UNITED STATES REPORTS. 



ABAITDONMENT. 
Of appeal. See Appeal and Error. 10, c. 

Of entry on public lands. See Public Lands, 1, b, 4. 

Of patent. See Patents, 2. 

Under marine insurance policy. See Insurance, 3| f. 

ABATEMENT. 
Pleas in. See Pleading, 3, b. 
Of nuisance. See Nuisance. 

ABATEMENT AND BEVIVAIi. 

Effect of discontinuance as to one of several defendants. See 
Dismissal and Nonsuit. 

Effect of death of party pending appeal. See Appeal and Error, 
5, 12, a. 

Effect of removal of executors. See Executors and Adminis- 
trators, 2. 

Right of administrator after death of testator. See Executors 

and Administrators, 7. 

Abatement of action on dissolution of corporation. See Corpo- 
rations, 11. 

Effect of death of trustee pending suit. See Trusts. 6, c. 
Suit pending in concurrent jurisdiction pleadable in abatement, 10 

How. 68, IV. 897. 

But not later suit in court of another state, 1 Wheat. 217, I, 687. 
Suit not abatable for formal defects, 16 Pet. 322, IV, 174. 

At common lavr, death of party abates suit, 6 Wheat. 262, II, 75. 
Also in real actions, 7 Wheat. 531, II, 144. 
Revival against personal representatives, 2 Pet. 487, II, 863. 
Effect of continuance after death of party, 10 Pet. 170, III, 657. 
Prior evidence available upon revival, 7 Pet. 265, 266, III, 373. 

ACCOMPLICES. 
See Criminal Law, I. 

(1) 



2 ACTIONS. 

ACCOUNT. 

Jurisdiction of equity iu matters of. See Equity. 1, a. 

Exception of merchants* accounts from bar by limitation. See 
Limitation of Actions, 1, c. 

Action against partnership by withdrawing partner. See Part- 
nership, 7. 
Calculation of interest by commissioners, 7 Cr. 151, I, 490. 
Parties to action by United States against debtor of its debtor, 4 

Wheat. 117, I, 827. 
Necessity for reference to commissioner, 7 Pet. 625, III, 408. 
Court bound to ascertain damages claimed before adjusting account, 

10 Pet. 278, IV, 106. 
Procedure to ascertain such amount, 16 Pet 278, IV, 166. 

ACCOUNT STATED. 
Operation of statute of limitations. See Limitation of Actions, 
2. 
Mere rendering of account does not maJie It stated account, 12 Pet 

335, III, 739. 
Nor does cessation of dealings between parties, 5 Cr. 18, I, 316. 

But failure to object to account rendered may, 7 Cr. 151, I, 489. 
Settled account only prima facie evidence of correctness, 11 V^heat. 

256, II, 475. 
Account stated is bar to bill to open settled account, 4 Cr. 309, I, 293. 

ACCBETION. 

See Boundaries. 

ACKNOWLEDGMENT. 

To revive debt barred by statute. See Limitation of Actions. 3. 
Of deeds. See Deeds, 1. 

Of judge's seal to bill of exceptions. See Exceptions, Bill of. 
Evidence admissible to show authority of officer taking acknowledg- 
ment, 13 Pet 21, III, 787. 

ACTIONS. 
On ball bond. See Ball. 
On bills and notes. See Bills and Notes. 7. 
For breach of contract. See Contract, 5. 
By or against corporations. See Carporations, 7, d. 
Of covenant. See Covenant, Action of. 
Of debt See Debt, Action of. 
Of ejectment. See Ejectment. 
By or against executors or administrators. See Executors and 

Administrators. 7. 
For fraud. See Fraud, 2. 
On guaranty. See Guaranty, 4. 

By or against feme covert. See Husband and Wife, 6. 
On insurance contracts. See Insurance, 2, 1; 3. o. 



ADM IK ALT Y. 8 

On judgment. See Judgment, 16. 

For libel or slander. See Libel and Slander. 

By or against firms. See Partnership, 4. d. 

For money lent See Money Lent. 

For money received. See Money Received. 

On bonds of suretyship. See Principal and Surety, 4. 
By or against states. See States, 6. 

Of trespass. See Trespass. 

Relating to trust property. See Trusts, 6, c. 

By or against United States. See United States. 5. 

Right to sue not dependent on defense set up, 9 Wheat. 824, II, 363. 
Statute in force at time determines, 6 How. 601. IV, 680. 
All rights not necessarily enforceable in court, 1 Pet. 216, II, 686. 
"Suit" defined. 6 Wheat 407, II, 83; 2 Pet. 464, II, 857; 12 Pet 645, 

III, 773. 

"Suits at common law" defined, 10 Wheat 30, II, 379. 
"Judicial controversy" defined, 6 Wheat. 16, 17, II, 49. 
Feigned case should not be decided, 6 Or. 147, I, 420. 
Bringing such suit is contempt of court, 8 How. 255. IV, 774. 
Judgment is nullity if interest of parties not adverse, 8 How. 256, 

IV, 774. 

Real party to action for use, 1 Pet 42, II, 656. 

Form of action on contract under seal and only partly performed, 

4 Or. 241, I, 286. 
On deed not under seal, 8 How. 464. IV, 795. 
No action lies at law on decretal order in equity, 8 Wheat 698, II, 

211. 
Form of Judgment In joint action on bond, 11 Pet, 96, III. 650. 
When joint consignors may sue consignee individually, 8 Or. 52, I, 

597. 
Inability of creditor to split cause of action, 5 Wheat 288, II, 29. 
Actions on divisible contract for payment of money, 2 Or. 24, I, 183. 
Custody of property in action in rem, 4 Cr. 25, I, 260. 
Merger of cause of action and judgment 11 Pet 100, III, 650. 

ABMIBALTY. 

Analysis of Title. 
1. JURISDICTION. 

A. Nature, grounds, and scope in general. 

B. .Waters, places, and voyages within jurisdiction. 

C. Persons. 

D. Vessels. 

E. Rights and controversies in general. 

F. Salvage. 

G. Contracts. 
H. Liens. 

I. Torts. 

J. Penalties and forfeitures. 

K. Captures and seizures. 



4 ADMIRALTY, 1. 

2. REMEDIES IN PERSONAM AND IN REM, DAMAGES AND 

PRACTICE IN GENERAL. 

3. PARTIES, PROCESS, CLAIMS, AND STIPULATIONS. 

4. PLEADINGS, PETITIONS. AND MONITIONS. 

5. EVIDENCE AND TAKING AND FILING PROOFS. 
8. HEARING, OR TRIAL, AND DECISION. 

7. COMMISSIONERS AND PROCEEDINGS BEFORE THEM. 

8. DECREE AND ENFORCEMENT THEREOF, 
e. APPEAL. 

A. Appellate jurisdiction. 

B. Appealable orders and decrees. 

C. Effect of appeal and stay of execution. 

D. Record. 

E. Trial de noTO, amendments, and new pleadings and proofs. 

F. Determination and disposition of cause. 
10. COSTS. 

Cross References. 
Jurisdiction of circuit court. See Courts, 6, h. 
Taking depositions by commissioner. See Depositions, 2. 

1. JURISDICTION. 
A. NaturCj Chrounds, and Scope in General, 

.lurlsdictlon over person as well as vessel, tJ How. 392, IV, 666. 

In personam as well as in rem, .10 Wheat. 486-496, II, 441. 

Basis of federal jurisdiction, 2 Dall. 475, I, 15. 

What law governs in admiralty, 1 Pet. 545. 546, II, 762. 

Jurisdiction of federal courts not limited by English Jurisdiction, 5 

How. 452, 459, IV, 580, 
Constitutional grant of jurisdiction construed, 5 How. 471-474, IV, 

585. 
Practice adopted by process act of 1792, 10 Wheat 490, II, 442. 
To what extent English maritime law adopted, 8 Cr. 284, I, 615; 9 

Cr. 198, 1, 6ij9; 12 Wheat. 038, II, 641; 6 How. 409, 410, IV, 668. 
Jurisdiction discussed generally, 1 Wheat 23. note, I, 675, 5 How. 

454, 455, IV, 580. 
English admiralty. 5 How. 452, 453, IV, 580. 
Original jurisdiction of district court extends to prize cases, 3 DalL 

97, I. 27. 
Jurisdiction of court over case Is not case itself, 1 Pet 545, 11, 761. 
Jurisdiction of district court wider than in English courts, 6 How. 

389, IV. 664. 
District court has entire jurisdiction, 6 How. 390, IV, 665. 
Federal jurisdiction exclusive, 6 How. 392, IV, 667. 
Power of Congress under confederation, 3 Dall. 80. 84, I, 24. 
Congress may pass all laws necessary, 3 Wheat. 389, 1, 786. 
Saving of concurrent remedy at common law under Judiciary act» 

5 How. 461, IV, 582; 6 How. 300, IV, 665. 
Concurrent jurisdiction in all cases except those in rem, 6 How. 390, 

IV, 604. 
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B, WaterSy Places, and Voyages UDithin Jurisdiction, 
Limited to sea and tide water, 10 Wheat. 429, II, 433. 
River is within jurisdiction as far as tide extends, 7 Pet. 343, III. 

386. 
Maritime navigation determines jurisdiction in rem, 11 Pet 183, III, 

661. 
One terminus in tide waters does not constitute such navigation, 11 

Pet. 183, III, 663. 
Jurisdiction extends as far as tide, where dependent on locality of 

act, 12 Pet. 76, III, 706; 5 How. 464, IV, 582. 
"High seas" defined, 5 How. 453, IV, 580. 
Limit on high seas extends at least to distance of "cannon shot," 2 

Cr. 236, I, 196. 

Sea is public highway, 1 How. 93, IV, 224. 

Timber on mud at low-water mark considered as landed, 8 Cr. 122, 

I, 603. 

Admiralty jurisdiction of crimes without limits of state, 3 Wheat. 

388-390, I, 787. 
Of seizures on waters navigable from sea by vessels of ten or more 

tons, 4 Cr. 452, I, 310; 8 Wheat. 394, II, 192. 

Jurisdiction of French courts in such cases, 6 Cr. 284, I, 450. 

Admiralty jurisdiction where salvage services performed partly on 
tide waters and partly on shore, 12 Pet. 76, III, 706. 

Instance where district court assumed jurisdiction in personam, al- 
though parties nonresidents, 6 How. 350, IV, 652. 

Seizure without jurisdiction warrants proceedings after arrival 
within, 9 Cr. 104, I, 645. 

Jurisdiction in contract and tort, how determinable, 5 How. 452, 459, 
- 460, IV, 581. 

C. Persons, 

Jurisdiction in personam for enforcement of contracts for supplies, 

12 Wheat. 615, II, 640. 
Suit for such cause in personam in home port, 12 Wheat. 613, 614, 

II, 640. 

D, Vessels, 

Condemnation of unseaworthy vessels, 10 Wheat. 418, II, 432. 

E. Rights and Controversies in General. 
Libel will not lie against state, 1 Pet 124, II, 672; 7 Pet. 632. Ill, 

409. 
Jurisdiction to collect contribution to general average, 7 How. 731. 

732, IV, 742. 
To entertain supplemental suit to determine title to property in 

custody, 3 How. 573, IV, 457. 
In disputes as to navigation between part owners of vessel, 11 Pet 

183. Ill, 663. 
In matters of account between part owners, 11 Pet 182, III, 660. 
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K, Captures and Seizures. 

Jurisdiction of libel for restitution of prize, 3 Dall. 16, I, 18. 

District courts' jurisdiction in prize cases, 4 Cr. 23, I, 260; 3 Wheat. 

558, I, 796. 
What ships liable to seizure, 11 Wheat. 42, II, 446. 

District into which property brought has jurisdiction, 9 Wheat. 402, 

403, II, 253. 
Question of prize belongs to courts of captor, 1 Wheat. 254, I, 690; 

10 Wheat. 125, II, 391. 
Such court may condemn although property in neutral port, 4 Or. 

297, I, 291. 
Seizure for breach of municipal law invalid if beyond territorial 

Jurisdiction, 4.Cr. 279, I, 290. 

Jurisdiction in such case may be inquired into, 4 Gr. 269, I, 286. 
Foreign privateer captured cannot be libeled by third persons for 

previous tort, 1 Wheat. 253, 254, I, 691. 

2. REMEDIES IN PERSONAM AND IN REM, DAMAGES AND 

PRAGTIGE IN ( BNERAL. 
Jurisdiction in rem dependent on seizure, 5 Or. 310, I, 364; 9 Gr. 291, 

I, 6(53; 1 Pet 124, II, 672. 
Successful party in rem entitled to costs and expenses, not damages, 

3 Pet. 318, III, 69. 
Remedy In personam for marine tort, 9 Wheat. 365, II, 251. 
Remedy for wrongful seizure, 6 How. 390, IV, 665. 

Probable cause not matter of defense in municipal seizure, 9 Wheat. 

373, II, 248. 
Damages rest in discretion of court, 12 Wheat 17, II, 525. 
Actual wrongdoers only liable for exemplary damages, 3 Wheat. 558, 

I, 796. 
Probable profits not item of damages, 2 Wheat 335, I, 742; 3 Wheat. 
. 560, I„798; 5 Wheat 389, II, 441. 
Measure for unlawful seizure is value of vessel and cargo, 3 Cr. 487, 

491. I. 256. 
In case of injury, diminution in value with interest, 3 Wheat. 560, 

I, 797. 
Measure for marine trespass resulting in loss of vessel Includes all 

charges and insurance premium, 2 Wheat. 335, I, 743. 
Rules for ascertaining damages stated, 9 Wheat 376, 377, II. 249. 
Disposition of property on dismissal of libel for forfeiture, 5 Gr. 284, 

I, 352. 
Abandonment of seizure and restoration divests court of jurisdlc- 

tion, 9 Or. 291, I, 663. 

3. PARTIES, PROCESS, CLAIMS, AND STIPULATIONS. 
All persons having interest are parties, 9 Gr. 145, I, 650. 
Claimant must establish right in order to appear, 1 Pet. 549, II, 765. 
Agent of absent owners may libel in own name, 15 Pet. 49, IV, 96. 
Appearance by one member of firm sufficient, 3 Dall. 232, I, 45. 
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F, Salvage, 
Jurisdiction to award against English ships captured and abandoned 

by French, and brought to American port, 3 Dall. 198, I, 82. 
To award salvage and determine ownership of residue, 3 Dall. 198, 

I. 32. 
United States courts may assume jurisuiction of case between aliens 

at instance of plaintiffs, 2 Gr. 264, I, 202. 
Jurisdiction to restore in cases of collision, 15 Pet. 48, lY, 95. 

O. Contracts, 
Jurisdiction in personam and in rem, 3 How. 572, 573, IV, 457. 
Contract must be maritime, 10 Wheat. 429, II, 436; 11 Pet. 183, III, 

661. 
Policies of marine insurance are, 4 Cr. 437, I. 310. 
Also agreement of consortship, 3 How. 571, IV, 456. 
And contract for transportation of specie on tide waters, 6 How. 385» 

395, IV. 663. 
Jurisdiction in suit for seaman's wages, 5 Pet. 711, III, 211. 
In suits for pilotage, 10 Pet. 120, III, 551. 

In suits by materialmen in personam and In rem, 4 Wheat 448, 

1. 895. 
Bottomry bond creates right enforceable in admiralty, 4 Gr. 332, I, 

296. 

Contracts for wages or materials not enforceable if remotely unlaw- 
ful, 9 Wheat. 414. 415, II, 2.53. 
Maritime nature of contract, how determined, 6 How. p. 392, IV, 666. 

H. Liens. 
Admiralty may enforce maritime lien, 7 How. 731, IV, 740. 
Liens for repairs In foreign port or port of other state, 4 Wheat. 443, 

I, 893. 
But not in home port unless lien given by local law, 4 Wheat. 443. 

I, 895; 7 Pet. 341, III, 382; 6 How. 391, IV, 665. 
Lien given by local law not enforceable unless maritime, 11 Pet. 

18^4, III, 606. 

I. Torts. 
What constjtutoa tort cognizable in admiralty, 1 Wheat. 257, I, 691, 
Where vessels of different nations, jurisdiction concurrent in both, 

11 Wheat. 56, 57, II, 447. 

J. Penalties and Forfeitures. 
Jurisdiction of federal courts in suits to recover penalties under 

federal laws, 3 Wheat, p. 311, I, 781. 
Seizure under federal laws on tide waters cognizable, 7 Cr. 112, I, 

485. 

For violation of slave-trade acts, 2 Cr. 406, I, 213; 10 Wheat. 325, II, 

420. 
Prosecutions under nonimportation laws, 1 Wheat. 14, I, 674. 
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K. Captures and Seizures, 

Jurisdiction of libel for restitution of prize, 3 Dall. 16, I, 18. 

District courts' jurisdiction in prize cases, 4 Or. 23, I, 260; 3 Wheat. 

558, 1, 796. 
What ships liable to seizure, 11 Wheat. 42, II, 446. 

District into which property brought has jurisdiction, 9 Wheat. 402, 

403, II, 253. 
Question of prize belongs to courts of captor, 1 Wheat. 254, I, 690; 

10 Wheat. 125, II, 391. 
Such court may condemn although property in neutral port, 4 Or. 

297, I, 291. 
Seizure for breach of municipal law invalid if beyond territorial 

jurisdiction, 4. Or. 279, I, 290. 

Jurisdiction in such case may be inquired into, 4 Or. 269, I, 286. 
Foreign privateer captured cannot be libeled by third persons for 

previous tort, 1 Wheat. 253, 254, I, 691. 

2. REMEDIES IN PERSONAM AND IN REM, DAMAGES AND 

PRACTICE IN ( BNERAL. 
Jurisdiction in rem dependent on seizure, 5 Cr. 310, I, 364; 9 Cr. 291, 

I, 663; 1 Pet 124, II, 672. 
Successful party in rem entitled to costs and expenses, not damages, 

3 Pet. 318, III, 69. 
Remedy in personam for marine tort, 9 Wheat. 365, II, 251. 
Remedy for wrongful seizure, 6 How. 390, IV, 665. 

Probable cause not matter of defense in municipal seizure, 9 Wheat. 

373, II, 248. 
Damages rest in discretion of court, 12 Wheat 17, II, 525. 
Actual wrongdoers only liable for exemplary damages, 3 Wheat. 558, 

I, 796. 
Probable profits not item of damages, 2 Wheat. 335, I, 742; 3 Wheat. 
. 560, I,. 798; 5 Wheat 389, II, 441. 
Measure for unlawful seizure is value of vessel and cargo, 3 Cr. 487, 

491, I. 256. 
In case of injury, diminution in value with interest, 3 Wheat. 560, 

I, 797. 
Measure for marine trespass resulting in loss of vessel Includes all 

charges and insurance premium, 2 Wheat. 335, I, 743. 
Rules for ascertaining damages stated, 9 Wheat. 376, 377, II. 249. 
Disposition of property on dismissal of libel for forfeiture, 5 Cr. 284, 

I, 352. 
Abandonment of seizure and restoration divests court of jurisdlC" 

tion, 9 Or. 291, I, 663. 

3. PARTIES, PROCESS, CLAIMS, AND STIPULATIONS. 
All persons having Interest are parties, 9 Cr. 145, I, 650. 
Claimant must establish right in order to appear, 1 Pet. 549, II, 765. 
Agent of absent owners may libel in own name, 15 Pet. 49, IV, 96. 
Appearance by one member of firm sufficient, 3 Dall. 232, I, 45. 
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Attachment of credits by service of notice, 10 Wheat. 493. IT. 444. 

Property released on stipulation subject to reseizure, 10 Wheat. 500, 
II. 444. 

Appearance compellable by attachment of goods, 10 Wheat. 493-496, 
II, 442. 

Seizure gives constructive notice, 9 Gr. 144, I, 650. 

Proper process against person having property released on stipu- 
lation, 10 Wheat. 500, II, 444. 

Person having interest may interpose claim, 4 Cr. 437, I, 310. 

Persons on board represent interested parties, when, 4 Gr. 277, i, 
290. 

Glaim cannot be interposed for another by one not in privity, 8 Pet. 
9, III, 416. 

Glaim and affidavit may be made by agent, 9 Gr. 286, I, 662. 

Foreign consul may interpose claim, when, 6 Wheat 168, II, 69. 
Death of party does not affect execution of decree, 3 Dall. 86, I, 25. 
Final condemnation postponed for a year and a day when no claim 

made, 1 Wheat. 299, I, 693; 8 Pet. 9, III, 416. 
Stipulators subject to all powers of court, 12 Wheat. 10, II, 523. 

4. PLEADINGS, PETITIONS, AND MONITIONS. 
Necessity for verification of claim, 1 Pet. 549, II, 765. 
If made by agont he must prove authority, 1 Pet. 550, II, 765. 
Effect of plea to merits without objecting to claim. 1 Pet. 550, II, 

705. 
Damages awardable under prayer for general relief, 3 Dall. 87, I, 26. 
Pleading in prize case involves only question of prize, 9 Gr. 284, I, 

662. 

Information sufficient if offense brought within statute, 1 Wheat 15, 
I, 674. 

Libel must aver specially all material facts. 7 Gr. 500, I. 569. 
Insufiicient if grounds only generally stated, 7 Gr. 572, I, 581. 

Libel may follow words of statute, 3 Wheat 330, I. 784; 12 Wheat 
13. II, 523. 

Except where words are general. 8 Wheat. 389, II, 191. 
Alternative charges in libel not objectionable, 9 Wheat. 387, II, 252. 
Where charge clearly within statute, words *'contra formam statutl" 

unnecessary, 9 Wheat. 401. II, 252. 
Libel need not state fact constituting claimant's defense, 7 Gr. 389, 

1,546. 

Plea should aver that proi>erty was actually forfeited, 3 Wheat. 327, 

I, 784. 

Libel for piratical aggressions need not allege conviction of persons, 

12 Wheat 15. II, 524. 
Libel for failure to deliver manifests held defective, 8 Wheat. 385, 

II, 191. 

Instance where allegation held decisive of question of time, 6 How. 
142, IVi 622. 
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Claim for wages not proper in libel for possession, 11 Pet. 182, 111, 

6G0. 
Libel may be amended if defective, 7 Cr. 500, I, 570; 7 Cr. 572, I, 581. 
fiule that answer is evidence not applicable in admiralty, 3 How. 

572. IV. 456. 

6. EVIDENCE AND TAKING AND FILING PROOFS. 

Matters of fact for material testimony cannot be decided by court. 

1 Pet. 184, II, 680, 
Copies of proceedings of foreign court admissible, 5 Or. 343, I, 371. 

Evidence admissible in case of Joint or collusive capture, 1 Wheat. 
410, I, 705. 

Burden of proof in instance or revenue case, 8 Wheat. 411, II, 193. 
To show title to slaves on captured vessel, 10 Wheat. 125, II, 391. 

Where burden on claimant, forfeiture will le decreed if not main- 
tained, 1 Wheat. 24, note, I, 675. 

Failure to produce further proof after leave, fatal to claim, 8 Wheat. 
171, II, 162. 

Master is competent witness, 10 How. 301, IV, 910. 

Captors are, upon order for further proof, 3 Wheat. 444, I, 789. 

Instance where witnesses ordered examined out of court, 3 Wheat. 
77, I. 759. 

Standing interrogatories proper mode of examination, when, 2 
Wheat. 240, I, 735. 

Depositions on further proof in one cause not admissible in another, 
4 Wheat 84, I, 822. 

6. HEARING OR TRIAL, AND DECISION. 
Admiralty courts act upon enlarged principles of equity, 8 Pet. 550, 

III, 477. 
Questions of fact determined by court, 8 Wheat. 394, II, 192. 
Suit for forfeiture for illegal exportation not triable by jury, 3 Dall. 

301, I, 36. 

7. COMMISSIONERS AND PROCEEDINGS BEFORE THEM. 
Affidavits upon further proof taken by commission, 2 Wheat. 373, I, 
748. 

8. DECREE AND ENFORCEMENT THEREOF. 
Original proceedings examinable in proceedings to enforce decree, 10 

Wheat. 442, II. 436. 

Decree of forfeiture binds whole world, 3 Wheat, 318, I, 781. 

Acquittal is conclusive evidence that seizure was unjustifiable, 3 
Wheat. 320, I, 781. 

Admiralty may enforce foreign decree, 3 Dall. 97, I, 27. 

Such decree conclusive as to matters decided, 4 Cr. 198, I, 278. 

Not attackable collaterally for lack of jurisdiction, 6 Cr. 285, I, 449. 

Judgment of condemnation for breach of blockade conclusive in ac- 
tion on policy, 4 Cr. 438, I, 309. 
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But condemnation as prize not conclusive that title not in neutral, 

3 Or. 488, I, 256. 
Condemnation in coui*ts of republic not recognized is not binding, 

6 Wheat. 193, II, 71. 
Person claiming under sentence 'must show Jurisdiction, 8 Wheat 

168, II, 162. 
Sentence extinguishes original title, 3 Wheat 87-90, I, 759. 
Condemnation relates back and confirms prior sale, 7 Cr. 433, I, 553. 
Sales in admiralty governed by ordinary rules, 9 Wheat. 648, II, 308. 
If property sold before restitution ordered, interest not allowed, 5 

Cr. 317. I, 367. 
Interest allowed on value of cargo condemned, 3 Wheat. 58, I, 758. 

9. APPEAL. 
A, AppeUate Jurisdiction, 
Error, proper mode of review, 3 Dall. 325, 1, 42. 

Appeal not direct to supreme court from district court, 5 Cr. 374, I, 

378. 

B. Appealable Orders and Decrees, 
Decree not final if damages not adjudged, 10 Wheat. 503, 504, II, 444. 
E. g., where damages to be ascertained by commission, 11 Wheat 

429, II, 514. 
Instance where decree held not final, 3 Pet 66, III, 22. 
Individual claims must equal Jurisdictional amount, 8 Pet. 10, 11, 

III, 416, 417. 

Value in salvage cases, is amount of salvage, 8 Pet. 10. Ill, 416. 
Valuation of property in stipulation binds court, 15 Pet. 51, IV, 96. 

C. Effect of Appeal and Stay of Execution. 
Appeal suspends sentence, 5 Cr. 283, I, 349. 

I'roperty does not follow appeal to higher court, 4 Cr. 26, 27, I, 261. 
Follows appeal to circuit court, but not to supreme court, 6 Wheat 
203, II, 71. 

D. Record. 
Must contain statement of facts by court, 3 Dall. 337, 1, 47. 
Statement conclusive if unaccompanied by evidence, 3 Dall. 324. I, 
42. 

E. Trial de Novo^ Amendments, and New Pleadings and Proofs, 
On appeal cause is tried de novo, 5 Cr. 283, I, 351. > 

Original documents may be ordered up from lower court, 1 Wheat 

439, I. 707. 
New testimony may be introduced, 8 Wheat. 77, I, 759. 
Further proof not allowed if inconsistent 8 Cr. 388, I, 617. 
Order for further proof discretionary, 8 Cr. 442, I, 622. 
Cause may be remanded for amendments, 4 Wheat 64, I, 816; 8 

Wheat 390, II, 192. # 

Further proof allowed before supreme court, 1 Wheat. 113, I, 682. . 
Allowance of further proof determinable from evidence transmitted^ 

2 Wheat. 372, I, 748. 
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Instances where further proof ordered, 7 Or. 23, I, 460; 8 Cr. 393, I, 
617; 8 Cr. 456, I. 623; 1 Wheat. 19, I, 675; 3 Wheat. 78. I. 759; 6 
Wheat. 238. II, 74. 

Information amendable on appeal, 1 Wheat. 264, I, 691. 

New allegation allowable when merits clearly appear, 9 Or. 284, I, 
661. 

Amendments allowable in appellate court, 11 Wheat 38, II, 446. 

Cannot introduce new causes of action, 15 Pet. 50, IV, 96. 

F. Determination and Disposition of Cause. 

Court not bound to affirm or reverse; may modify decree, 3 Dall. 
107, I, 27. 

Claim for damages deemod waived if objection not taken to omis- 
sion in original decree, 3 Pet. 318, III, 69. 

Failure to prosecute warrants dismissal, 6 Wheat. 452, II, 90. 

10. COSTS. 
Costs based on equities and rights of parties, 3 Dall. 19-42, I, 22. 
Rest in sound discretion of court, 2 How. 237, IV, 304. 
Counsel fees always allowable, 9 Wheat. 379, II, 250. 
Captor's costs and expenses allowed, although restitution decreed, 5 
Wheat. 132, II. 19. 

ADMISSIONS. 
See Evidence, VII. 

ADVERSE POSSESSION. 
See, also, Champerty and Maintenance; Limitation of Actions. 
As validating unrecorded deed. See Deeds, 2. 
As bar in equity. See Equity, 2. 
Of tenant against landlord. See Landlord and Tenant 
As against mortgagee. See Mortgages, 3, c. 
As bar to specific performance. See Specific Performance, 4. 
As settling state boundary. See States, 3. 
As bar against state. See State, 4. 
As between tenants in common. See Tenancy in Common. 

1. NATURE AND REQUISITES. 
A, Acquisition of Rights by Prescription in General. 
Possession must be fair and honest, 11 Pet. 54, III, 642. 
Disseisor cannot qualify his own wrong, 7 Wheat. 107, II, 127. 
Disseisor liable for rents and profits, 8 Wheat 75, 80, II, 153. 
Equity adopts common-law rule as to bar to ejectment, 5 Pet. 494, 

III, 195. 
Title acquired by adverse possession of slave, 6 Cr. 361, I, 375; 11 

Wheat. 371, II. 501. 
Presumption as to seisin as between two persons in possession, 4 

Wheat 223, I, 85-4; 2 Pet. 212, II, 827. 
Entry by stranger ousv-s husband and wife in Massachusetts, 8 How. 

292, IV, 777. 
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Adverse possession as bar to title under Judicial sale, 7 Pet. 214. Ill, 
365. 

Positive and negative prescription defined, 9 How. 417, IV, 874. 

Occupation or residence not necessary to seisin; actual adverse pos- 
session necessary to divest, 6 Pet. 743, III, 328. 

Whether entry is trespass or ouster, determined from Intent, 5 Pet. 
354, III, 180; 11 Pet 52. Ill, 638, 639. 

What constitutes adverse possession, 11 Pet 53, III, 639. 

B. Actttal Possession. 
Inclosure necessary in case of mere naked possession in New Yoik. 

16 Pet. 493, IV, 196. 
Possession may be evidenced by public acts of ownership without 

actual occupation, 10 Pet 53, III, 640. 
Actual residence and inclosure not indispensable, 10 Pet 442, III, 

592. 
Nor are buildings and Improvements, 11 Pet 52, III, 639. 
Taking and recording deed and receiving profits is sufficient 1 How. 

51, 52, IV, 222. 

O, Visible and Notorious Possession. 
Possession is notice of claim by possessor, 10 Pet. 223-224, III, 560. 

D, Duration and Continuity of Possession, 
Length of time required depends on circumstances, 9 Pet 760, III, 

539. 
Adverse possession cannot be tacked to possession under owner, 5 

Cr. 363, I. 376. 
Possession under survey may be tacked to possession under later 

grant. 1 Wheat. 296, I, 692. 
Possession must be without adverse entry, 11 Pet. 53, III, 641. 
Statute commencing before death of patentee continues after, 5 Pet. 

476, III, 192. 
Continuity not broken by death if wife continues to receive profits, 

8 How. 292, IV, 777. 
Entry arrests adverse possession, 5 Pet. 158, III, 164, 

E. Hostile Character of Possession, 
Possession must be adverse, 9 Wheat 288, II, 244. 
If permissive and consistent with other title is no bar, 9 Wheat 288. 

II, 245. 

Ouster not presumed in favor of mere intruder, 4 Pet 504, III. 139. 
Intention to usurp possession essential, 5 Pet. 439, III, 188. 

Void Judcment in partition may be ouster of cotenant, 3 How. 689, 

IV, 471. 
Necessity for disavowal of owner's title of entry was In nrivity, 3 

Pet 50, 51, III, 18; 4 How. 296 IV, 505. 
Possession to exclusion of all others is adverse to them, 5 Pet. 440, 

III, 188. 
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Entry by vendee ousts vendor, 4 Pet. 506, III, 139. 

Purchaser of part holding remainder for vendor holds adversely only 

as to former, 6 Wheat. 123, II, 17. 
Title of ancestor barred where no entry by heirs, 6 Pet. 140, III, 239. 
Legatee holding adversely not chargeable for rent to reduce legacy^ 

8 How. 413, IV, 789. 

Adverse possession cannot defeat operation of devise/ over, 1 Pet. 

572, II, 769. 
In Tennessee possession must be under grant. 1 Wheat 482, I, 709; 

9 Wheat. 550, 551, II, 283. 

Under such law grant must be valid, 2 Pet. 241, II, 830. 
Possession under color of title in Pennsylvania, 8 Pet 254, III, 444. 

F, Payment of Taxes, 
Evidence of claim of right. 11 Pet 54, III, 643. 

2. OPERATION AND EFFECT. 
A. Extent of Possession. 
Effect of possession under deed in Tennessee, 6 Pet. 295, III, 255. 
Possession limited to actual occupancy if not under color of title, 4 

Wheat 224, I, 855. 
But is coextensive with deed if under color of title, 8 Or. 250, I, 609; 

4 Wheat. 223, I, 854; 5 Pet 354, III, 179; 6 Pet 139, III, 238; 10 

Pet 442, III, 593. 
Acts essential after entry under color of title, 11 Pet. 52, III, 636. 
Entry by trespasser who holds adversely is ouster, 5 Pet. 354, III. 

179. 
If owner in possession of part, disseisin under color limited to part 

occupied, 5 Pet. 354, III, 179. 
Entry under color of title works disseisin, 5 Pet. 433, III, 187. 
Although such title absolutely void, 11 Pet 54, III, 642. 

B. Title or Right Acquired, 
Presumptions apply both to incorporeal and corporeal property, 7 

Wheat 109. II, 127. 
Cannot arise when inconsistent 7 Wheat. 110, II, 127. 
Presumption of grant arises when, 7 Wheat. 110, II, 128; 9 Pet. 760, 

III, 539. 
Presumptions in favor of long possession and apparent equity, 7 

Wheat. 546. II, 145. 
Possession barring ejectment will bar in equity, 2 Pet. 212. II, 827. 
Instances where possession held bar, 8 Cr. 469, I, 623; 4 Wheat 

234, I, 859; 9 Pet. 416, III, 518. 
Adverse possession gives complete title, 11 Wheat. 332, II, 496; 16 

Pet 492, IV, 195. 
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3. PLEADING AND EVIDENCE, AND PROVINCE OP COURT 

AND JURY. 
Adverse possession pleadable in bar to any title, 5 Pet. 43S, III, 187. 
Possession under claim of right evidence of ownership, 7 Wheat. 

105, II, 125. 
Mere possession evidence only of occupation by right, 7 Wheat. 100, 

II, 126. 
Legality of possession presumed, 7 Wheat. 107. II, 127. 
Ouster not presumable from mere fact of possession, 7 Wheat. 121, 

II, 130. 
Adverse possession is question of law, 5 Pet. 438, III, 187. 
Jury determines sufBciency, 11 Pet. 53, III, 642. 

AFFIDAVIT. 
To lay foundation for secondary evidence. See Evidence, 6, a. 

AQENCY. 

See Principal and Agent. 

AQBEED CASE. 

As subject of writ of error. See Appeal and Error, 3, b. 

ALIENS. 
See also Citizens; Domicile. 
Jurisdiction of suits between. See Courts, 6, c, 1. 
Power to tax alien heirs or devisees. See Taxation, 2. 
Rights under treaty. See Treaties, 5, 6. 
Alienage as ground for rescission of contract to convey. See 

Vendor and Purchaser, 2. 
Right of alien enemy to sue in courts. See War, 10. 

1. DISABILITIES. 
Right of infant to elect as to allegiance, 3 Pet. 121, 122, III, 34. 
Citizenship of colonists before 1783, 3 Pet 120, 121, III, 33. 
British and American rules governing citizenship after 1783, 3 Pet. 

122. Ill, 34. 
Citizenship of minor removing before, 3 Pet. 123, 124, III, 35. 
Of minor born of British father before, 3 Pet 126, III, 35. 
Of minor under treaty of 1794, 3 Pet 249, III, 59. 
Alien may hold property, 7 Cr. 620, I, 587. 
May have benefit of patent laws, 7 Pet. 814, III, 378. 
Right to inherit dependent on allegiance when descent cast, 4 Cr. 

323, I, 295; 3 Pet 121, III, 34. 
Citizenship of infants born in territory occupied by conquest, 3 Pet. 

156, III, 36. 
Property rights of aliens at common law. 7 Cr. 620, I, 586. 
Title not devested until office found, 7 Cr. 621, I, 588; 3 Wheat. 589, 

I, 803; 3 Wheat 599, I, 807; 11 Wheat. 355, 356, II. 497; 5 How. 

270. IV. 563. 
State cannot grant until then, 7 Cr. 622, I, 588. 
Statute should not be otherwise construed, 7 Cr. 622, I, 583. 
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Kentucky enabling statute construed prospectively, 9 Pet 317, III, 
507. 

No title by inheritance through alien ancestor, 9 Wheat 858, II, 247; 

6 Pet. 116, III, 237. 
Aliens cannot be heirs, 7 Cr. 619, I, 585; 4 Wheat 463, I, 901; 7 

Wheat 544, II, 145; U Wheat. 349, II, 496; 6 Pet 113, III, 237. 
Rule applies to English subjects bom before 1776, 7 Or. 620, I, 587. 
Effect of escheat of alien's lands, 11 Wheat 358-360, II, 497. 
Allen may take by devise, 1 Wheat. 304-382, I, 704; 3 Wheat 577, I, 

799. 
Naturalization relates back and removes effect of disability^ 11 

Wheat 350. 351, II. 496. 
Rights of aliens under Maryland act of 1791, 1 Pet. 349, 350, II, 716. 

717. 

Maryland act construe<l, 4 Pet. 408, III, 130. 

Disabilities removed by treaty of 1783 with England, 4 Wheat. 4G2, 

I, 000; 7 Wheat 544, II. 145. 
By treaty of 1794, 3 Wheat 14, I, 758; 9 Wheat 496, 497, II, 268. 
Term "heirs" in that treaty construed, 4 Wheat 464, I, 900. 
Of 1778 with France, 2 Wheat. 220, I, 737; 10 Wheat 189, II, 407. 

2. IMMIGRATION. 
Relative powers of states and United States, 9 Wheat. 230, II, 230. 
Powers to regulate commerce and immigation not coextensive, 9 
Wheat 216. H, 241. 

3. NATURALIZATION. 
Power exclusively in Congress, 2 Wheat 269, I, 736; 6 How. 685, IV, 

595. 
Naturalization a Judicial proceeding. 4 Pet 408, III, 128. 
Rights of naturalized citizen under constitution, 9 Wheat 827, II, 

366. 
Presumption arising from certificate that oath was administered, 6 

Cr. 182, I. 426. 
Essentials of record of naturalization, 7 Cr. 423, I, 552. 
Effect of naturalization of parent 6 Cr. 183, I, 427. 
Necessity for oath, 6 Cr. 182, I, 427. 

ALTEBATIOK OF IKSTBUHENTS. 
Of bond of suretyship. See Principal and Surety, 3. 
Fraud must be shown where alteration apparent, 9 Cr. 37, I, 630. 
Burden of proof in cases of alteration. 1 How. 112, IV, 226. 
Sufficiency of plea alleging aflixing of seals, 1 How. 110, 111, IV, 226. 
Materiality of alterations question for Jury, 1 Pet 560, II, 767. 

AJiBASSADOBS AND COirSULS. 

Right to intervene in admiralty. See Admiralty. 3. 
Jurisdiction of district court of suits against See Courts, 6, 1. 
Power to authenticate depositions. See Depositions, 3. 
Immunity from local laws. See International Law. 
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Authentication of Judgments not consular function, 2 Or. 237, I, ld& 
Consul not diplomatic agent, 3 Wheat 445, I, 789. 
Cannot receive proceeds of property libeled, 6 Wheat 169, II, 70. 
Indictme.nt under crimes act for offense against foreign minister, 11 

Wheat 468, II, 520. 
Exemption from suit not personal privilege, 7 Pet 284, III, 378. 
Consul exempt from suit in state court, 8 Pet 321, III, 457. 

AMENDMENT. 
Of pleadings as ground for appeal. See Appeal and Error, 8, e.. 
Of teste of writ of error. See Appeal and Error, 6, c. 
Of record on appeal. See Appeal and Error, 9, f ; 11, c. 
Of verdict as ground for error. See Appeal and Error, 11, e. 
Of pleadings in supreme court See Courts, 6, g, 2 (c). 
In actions in federal courts. See Courts, 6, e, 2. 
Of pleadings in ejectment. See Ejectment, 2. 
Of pleadings in equity. See Equity, 4, e. 
Of Judgment. See Judgment, 5. 
At new trial. See New Trial. 
Of pleadings generally. See Pleading, 6. 

APPEAL AND EBBOB. 

Analysis of Title. 

1. NATURE AND FORM OF REMEDY. 

A. Origin, nature, and scope. 

B. Mode of review. 

C. Other remedies. 

D. Joinder and splitting of proceeding* 

2. NATURE AND GROUNDS OF JURISDICTION. 

3. DECISIONS REVIEWABLE. 

A. Courts. 

B. Subject-matter and parties. 

C. Amount in dispute. 

D. Finality of determination. 

E. Nature and effect of decision. 

4. PRESENTATION AND RESERVATION OF GROUNDS IN 

LOWER COURT. 

A. Objections and motions. 

B. Exceptions. 

C. Motion for new trial. 

D. Cases reserved or certified. 

5. PARTIES. 

6. REQUISITES AND PROCEEDINGS FOR TRANSFER. 

A. Time of commencing proceedings. 

B. Bonds. 

C. Writ of error, citation, or notice. 

D. Entry, do<»lveting. and appearance. 

7. EFFECT OF TRANSFER. 

8. SUPERSEDEAS OR STAY. 
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9. RECORD. 

A. Matters to be shown. 

B. Scope and contents. 

C. Necessity for bill of exceptions or case. 

D. Making and return of transcripts. 

E. Authentication, and transmission and service of copy. 

F. Amendment and correction. 

G. Conclusiveness and effect. 
H. Questions presented. 

10. DISMISSAL, WITHDRAWAL AND ABANDONMENT. 

A. Grounds. 

B. Motion for dismissal. 

C. Abandonment. 

D. Reinstatement. 

11. REVIEW. 

A. Scope in general. 

B. Parties entitled to allege error. 

C. Amendments, additional proofs, and trial de noya 

D. Presumptions. 

E. Questions of fact, verdict, and findings. 

F. Harmless error. 

G. Subsequent appeals. 

12. DETERMINATION AND DISPOSITION OF CAUSE. 

A. Decision in general. 

B. AtHrmance. 

C. Reversal. 

D. Mandate and proceedings In lovrer court 

E. Jurisdiction of Appellate Court after remand. 

13. LIABILITY ON BONDS. 

Cross References. 
See, also, Certiorari; Exceptions, Bill of. 

In admiralty. See Admiralty, 9, e. ^ 

In bankruptcy cases. See Bankruptcy, 6. 

Jurisdiction of supreme court. See Courts, 6, g, 2. 

Review by supreme court, of decisions of circuit court See 
Courts, 6. g, 3. 

Of decisions of district court See Courts, 6, g, 4. 

Of decisions of territorial courts. See Courts, 6, g, 6. 

Of decisions of courts of District of Columbia. See Courts, 6 
g, 6. 

Of decisions of state courts. See Courts, 6, g, 7. 

In actions of ejectment. See Ejectment 8. 

Statute as bar to appeal in equity. See Equity, 2. 

Effect of removal of executor pending appeal. See Executors 
and Administrators, 7. 

Coram nobis. See Judgment, 6. 

Mode of correcting errors in Judgment after term. See Judg- 
ment. 8. 
Notet on U. S. Reports— 2 
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Effect of reversal on title of purchaser at judicial sale. See 

Judicial Sales. 
Appealability of order granting mandamus. See Mandamus, 3. 
New trial after reversal of judgment. See New Trial. 
Appealability of decree awarding salvage. See Salvage, 2. 

1. NATURE AND FORM OF REMEDY; 
A, Origin, Nature^ and Scope. 
Acts of Congress regulating appeals bind courts, 6 How. 113, IV, 620. 
Policy of act of Congress, 6 How. 206, IV, 633. 
Writ of error allowed by whom, 8 Wheat 320, II, 181. 
Correction of errors and irregularities, 2 Pet. 163. II, 816. 
Mode of appeal must be strictly observed, 6 Pet. 494, III. 285. 
Civil law governs appeals from Louisiana, 7 Pet. 429, III, 392. 
Supreme court cannot reverse its own judgments, 3 How. 426, IV, 
434. 

B. Mode of Review. 

Appeal brings up facts and law; error only law, 3 Dall. 327, I, 42; 7 

Cr. Ill, I, 485; 3 Pet. 425, III, 79; 4 How. 295, IV, 504; 7 How. 

844, 853. IV, 752. 
Writ of error confined to common-law cases, 2 Wheat 141, I. 725. 
Appeal to admiralty and equity cases, 2 Wheat 142, I, 725; 2 How. 

04, IV, 276. 
If error in judgment, writ must be brought in appellate court, 7 Pet 

148, III, 360. 
Louisiana statute requiring testimony on appeal construed, 5 How. 

289, 290. IV, 566. 
Appeal from circuit court, how taken, 4 Dall. 22, I. 105. 
Want of jurisdiction raised, how, 4 Dall. 7, 8, I, 97. 
Circuit court cases reviewable on error in supreme court, 6 Pet 495, 

III, 286. 
Evidence not reviewable on writ of error, 16 Pet. 176, IV. 157, 
Treatment of evidence on appeal and error, 2 How. 394, IV, 345. 
Louisiana suit to try title removable by appeal, 8 How. 65, IV, 757. 

C. Other Remedies. 

Mandamus issues to compel lower court to proceed, 8 Pet. 303, III, 

454. 
But not to direct manner of proceeding, 8 Pet 304. Ill, 454; 8 Pet. 

590, III, 481; 13 Pet 408, III, 847. 
Nor to compel court to set aside default, 6 Pet. 217. Ill, 247. 
Nor to correct erroneous decree. 13 Pet. 290, III, 829. 
Appellate court cannot compel particular judgment, 9 Pet. 604, III. 

527. 
When mandamus to show cause will issue, 11 Pet 174, III, 659. 
Effect of decree refusing mandamus. 14 Pet 603. 606, IV, 82. 

D. Joinder and Splitting of Proceedings, 
Cause cannot be divided, 10 Wheat 504, II, 44i>. 
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2. NATURE AND GROUNDS OF JURISDICTION. 
Appeal must be presented to court or judge, 3 Dall. 6, note, I, 17. 
Criterion of appellate jurisdiction stated, 1 Cr. 175, I, 127. 
Consent will not give jurisdiction, 16 Pet. 527, IV, 207. 
*-Case" defined, 1 Wheat. 352. I, 699. 

Necessity for transfer of records on admission of state, 9 How. 246, 
247, IV, 839. 

3. DECISIONS REVIEWABLE. 

A, Courts. 

Decisions of court of northwest territory not reviewable by supreme 

court, 1 Cr. 214. I, 163. 
Cause removable from circuit to supreme court, 3 Cr. 79, I, 222. 
Writ of error lies to state court of record, 3 Wheat. 303, I. 779. 
Highest court of Rhode Island determined, 3 Dall. 318, I, 40. 
Judgment of circuit court for District of Columbia, 7 Wheat. 535, II, 

144; 8 Pet. 48, III, 421. 
Final judgment of circuit court, 6 How. 67, IV, 613. 
Appeals from superior court of Florida territory governed how, 6 

How. 90, IV, 614. 

B, Svbject-matter and Parties, 
Writ of error will not lie to order to stay proceedings, 7 Cr. 589, I, 

584. 
Appeals by United States district attorney, 6 How. Ill, IV, 618. 
Agreed case subject of writ of error, 5 Pet. 390, III, 185; 16 Pet. 301, 

IV, 168. 

G, Amount in Dispute, 
Jurisdiction determined by amount demanded, 3 Dall. 405, I, 89. 
Amopnt determinable at date of decree below, 12 Pet. 52, III, 701; 

2 How. 73, IV, 279. 
Federal court judgments reviewable when amount exceeds two 

thousand dollars exclusive of costs, 3 Pet 34, III, 11; 5 How. 

120, IV, 549; 5 How. 12U, IV, 550. 
Amount ascertainable by affidavits, 4 Dall. 21, I, 104; 4 Dall. 26, I, 

105; 5 Cr. 287, I, 353. 
Appraisement by order of court, 4 Cr. 217, I, 280. 
Oral testimony admissible, 4 Cr. 217, I, 280. 
Value admissible in evidence, 7 Pet. 647, III, 410. 
What fixes value in trover, 5 Cr. 13, 14, I, 315. 
Judgment determines amount, when, 3 Pet. 34, III, 12. 
Declaration determines, when, 3 Pet. 34, III, 12. 
Amount claimed determines, 2 How. 73, IV, 280; 8 How. 129, IV, 

765. 
In foreclosure, amount of debt. 7 Pet. 169, III, 364. 
Verdict for less than two thousand dollars prevents appeal, 3 Pet. 

469, III, 88; 2 How. 73, IV, 280. 
Contingent loss sustained by decision not part of amount, 3 How. 

772. IV, 4S3. 



20 APPEAL AND EPvROR, 3. 

What determines amount in suit between persons claiming as guar- 
dians, 2 Pet. 244, II, 831. 

In joint libel for wages claims are several, 6 Pet 147, III, 241. 

Jurisdiction of suit for forfeiture determined by value, 7 Pet 459. 
460, III, 395. 

Value of slaves fixed Jurisdiction in, 8 Pet 48, III, 422. 

Ad damnum determines amount, when, 6 Pet 351, III, 267; 6 Pet 
634, III, 302. 

Jurisdiction denied in suit for custody of child, 6 How. 120, 121, IV, 
549. 

Consent cannot give jurisdiction if amount insufficient 6 Pet 148» 
149, III. 242. 

Writ of error specially allowed in, 8 Pet. 160. Ill, 437. 

D. Finality of Determination, 

Judgment must be final, 4 Dall. 22, I, 105; 9 Pet 273, III, 504; 9 Pet 
602, III, 527; 13 Pet 462, III, 855; 6 How. 205, IV, 633; 7 How. 
656, t;57, IV, 732. 

Interlocutory decree is not, 9 Pet. 167, III, 497. 

Final judgment determines cause, 2 Pet. 464, 465, II, 858. 

"Final decree" construed, 6 How. 203, IV, 628. 

Mere informality of judgment will not prevent appeal, 3 Dall. 405,. 
1,89. 

English practice distinguished, 6 How. 205, IV, 632, 633. 

Judgment awarding venire facias de novo is not final, 3 Wheat 434, 
I, 788; 8 Pet 260, III, 445. 

Nor is Interlocutory decree dissolving or refusing to dissolve in- 
junction, 6 Cr. 52, I, 386; 6 Wheat 449, II, 88; 2 How. 64, IV, 

277. 
Nor decree awarding writ of restitution in ejectment, 9 Pet 7, III, 

488. 
Nor refusal to quash execution on motion, 6 Pet 656, 657, III, 306; 

14 Pet. 3. IV. 7. 
Or attachment 12 Pet 331, III. 738. 
Order granting executory process to enforce mortgage not final, 15 

Pet 171, IV, 104. 
Decree in equity directing trial at law not final, 15 Pet. 214, IV, 109. 
Decree directing payment of funds into court 15 Pet 288, IV, 112; 

6 How. 204, IV, 631. 
Decree remanding cause is not final, 4 How. 466, IV, 517; 5 How. 

52, IV, 543. 
Nor is judgment sustaining demurrer in quo warranto, 5 How. 214, 

215, IV, 561. 
Nor decree reversing judgment with costs, 5 How. 126, IV, 550. 
Instructions on issue sent for trial, 6 How. 67, 68, IV, 613. 
Order sustaining demurrer is not appealable, 6 How. 105, IV, 618. 
Decree entitling party to execution is final, 6 How. 204, IV, 628. 
But if matter referred to master it is not, 6 How. 208, IV, 633; T 

How. 657, 658, IV, 732. 
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Decree directing account Is not, 6 How. 211, 212, IV, 635. 

Adjudication by postmaster-general, 9 How. 479, IV, 879. 

Decree of foreclosure and sale is final, 3 Cr. 180, I, 227; 13 Pet. 16, 

III, 785. 
Also Judgment refusing writ of prohibition, 2 Pet. 464, II, 858. 
Or denying writ of habeas corpus, 14 Pet. 622-633, IV, 86. 
Instance where decree held final, although reference necessary, 4 

How. 503-566, IV, 527. 

E, Nature and Effect of DedHon, 

Decision resting in discretion of court not reviewable, 2 Wheat 308, 

I, 740; 10 Wheat. 151, II, 394. 
Of such nature are the following: 
Befusal to reinstate case after nonsuit, 5 Or. 281, I, 348. 
Judgment of nonsuit* 4 Wheat. 74, I, 817. 
Decree awarding costs and expenses, 3 Pet. 319, III, 70. 
Refusal to quash forthcoming bond, 16 Pet. 314, IV, 172. 
To quash execution, quaere, 4 Cr. 327, I, 296. 
To continue cause, 4 Or. 238, I, 285; 6 How. 6, IV, 602. 
To reopen decree, 2 How. 240, IV, 304. 
To receive peremptory exceptions, 5 How. 288, IV, 566. 
Allowance or rejection of amendments to pleadings, 5 Cr. 18, 1, 316; 

5 Cr. 358, I. 374; 6 Cr. 217, 218, I, 430; 11 Wheat. 302, II, 489; 1 

Pet. 169, II, 077; 1 Pet. 168, II, 677; 7 Pet. 647, III, 410. 
Refusal to grant new trial, 5 Cr. 12, I, 313; 5 Cr. 191, I, 839; 4 

Wheat. 220, I, 851; 7 Wheat. 272, II, 135; 3 Pet. 32, III, 10. 
Defects in final process not ground for appeal, 16 Pet. 311, IV, 170. 
Appealability of decision based on award, 8 Pet. 177, III, 439. 
Court examined Judgment on demurrer, 15 Pet. 115-118, IV, 100. 
Court will not quash execution not issued on decree under review, 

7 Cr. 279, I, 515. 

4. PRESENTATION AND RESERVATION OF GROUNDS IN 

LOWER COURT. 

A. Objections and Motions, 
Objection must be made below, 9 Pet. 525, III, 525; 16 Pet. 321, IV, 

174. 
Errors in pleading, 9 Wheat. 386. II, 252. 
Admissibility of testimony, 11 Wheat. 209, II, 467; 12 Wheat. 18, II, 

525; 1 Pet. 307, II, 699- 
Appellant cannot object to his own evidence, 14 Pet 207, I V, 46. 
Findings by commissioners must be objected to below, 8 Pet. 550, 

HI, 476. 
Objections to instructions, 9 How. 646, IV, 896. 
To authenticity of documents in evidence, 15 Pet. 331, IV, 115. 
To verdict of Jury, 16 Pet. 321, 322, IV, 175. 
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B, Exceptions. 
Only points on which exception taken considered, 3 Pet. 345, III, 

72; 7 How. 718, 721, 723, IV, 738. 
Exception to instruction must be specific, 11 Wheat. 277, II, 486. 
Question simply commented on will not be considered, 1 Pet. 619, II, 

781. 
Exception to evidence admitted must be at trial, 2 How. 315, 316, 

IV, 313. 
Exceptions must be noted by court, 9 Pet. 442, III, 520, 3 How. 691, 

IV, 472; 7 How. 227, IV, 701. 
Exceptions to pleadings, 3 How. 692, IV, 473. 
To report of master, 3 How. 692, IV, 473. 
Question as to sufficiency of evidence, 4 How. 126, IV, 492. 
When exception to auditor's report unnecessary, 5 Or. 317, I, 867. 

C. Motion for New Trial. 
Not waiver of writ of error, 6 How. 283, IV, 644. 

D. Cases Reserved or Certified. 
Only questions on which court divided, considered, 2 Or. 33, I, 185. 
Parties not precluded from bringing writ on final Judgment, 2 Or. 33, 

I, 185. 

5. PARTIES. 
Court notices only rights of parties appealing, 8 Dall. 198, I, 33. 
Must appear on record, 9 Pet. 493, III, 523; 9 How. 551, IV, 884. 
To appeal under act of 1803, 7 Pet. 403, III, 390. 
Where decrees several, appeals may be several, 6 How. 203. IV. 628. 
Or where joint and several, 6 Pet 182, III, 243. 
All affected by joint decree are necessary parties, 11 Wheat. 415, II, 

510, 7 Pet. 403, III, 389; 12 Pet. 141, III, 715; 16 Pet. 523, IV, 

206. 
Heirs as parties after death of ancestor, 7 Wheat. 532, II, 144; 12 

Pet. 71, in, 705. 
Effect of death of one party pending appeal, 2 How. 28, IV, 271. 
Writ must name parties, 12 Pet. 141, III, 715. 
Objection to misjoinder may be waived, 14 Pet. 161, IV, 36. 
Cured by appearance, 16 Pet. 314, IV, 172. 
Question of misjoinder not reviewable, 10 Pet. 286, IV, 168. 

6. REQUISITES AND PROCEEDINGS FOR TRANSFER. 
A, Time of Commenciftg Procecdhigs. 
Appeal may be taken when decree pronounced. 7 Pet. 221, III, 365. 
Time for appeal begins to run when, 2 How. 241, IV, 305. 
Limitation by act of 3828, 6 How. 90, IV, 614. 
Effect of delay of three years, 7 How. 724, IV, 739. 

B. Bonds. 
Pond is necessary, 2 AVhrat. 142, I, 725. 

Mode of taking, discretionary with court, 10 Wheat. 311, II. 419. 
Appellate court may compel tiling of bond, 1 Wheat. 3G1, 1, 703. 
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Objection for failure to execute, how taken, 2 Pet. 490, II, 864. 
Who may sue on bond given to people, 2 How. 66, IV, 278. 
All parties need not join In bond, 2 How. 240, IV, 305. 

C Writ of Error, Citation or Notice, 
Effect of amendment of order as to return, 6 How. 113, IV, 620. 
Cause dismissed on motion where no citation served, 9 How. 603, 

IV, 890. 
Citation may be served on husband of defendant, 6 Cr. 21, I, 317. 
Error in misnaming married woman not fatal, 8 How. 257, IVj 775. 
Want of monition cured by appearance, 3 Dall. 87, I, 26. 
Citation must issue with writ of error, 2 Cr. 406, I, 214. 
Regulation by judiciary act, 7 Pet. 221, HI, 366. 
Citation necessary when appeal not taken at term, 2 Wheat. 142, I, 

725; 6 How. 90, IV, 614; 6 How. 112, IV, 619. 
Otherwise not, 2 Cr. 355, I, 207; 2 How. 241, IV, 307. 
Citation not served ^s nullity, 1 Cr. 366, I, 181. 
Record defective unless citation returned, 3 Dall. 402, I, 89. 
Citation must be signed by judge, 3 How. 534, IV, 450. 
Not necessarily part of record, 5 How. 295, IV, 568. 
Writs of error to territorial courts, 5 How. 211, 212, IV, 560. 
Writ to supreme court must issue from clerk's oflSce, 2 Dall. 401, 

I, 9. 
Writ must be directed to court having record, 4 How. 590, IV, 531. 
What is service, 4 Cr. 181, I, 277. 
Writ returnable after return day, if served before, 4 Cr. 181, I, 277; 

7 Cr. 278, I, 515; 7 Pet. 146, III, 359. 
Term cannot intervene between teste and return, 3 Dall. 377, I, 53; 

6 How. 90, IV, 615. 
Teste of writ amendable, 4 Dall. 25, I, 106. 
Return day may be inserted, 4 Dall. 13, I, 102. 
Writ of error not duly returned is nullity, 4 Dall. 21, I, 104. 
Production of writ entitles defendant to docket and dismiss, 15 Pet. 

211, IV, 109. 
Motion to dismiss for irregularity, when entertainable, 3 How. 707, 

IV, 474. 
Writ defective if names omitted, 8 Pet. 527, III, 473. 

D. Entry, Docketing and Appearance. 
Leave to docket given on filing fee bond, 10 Pet. 447, III, 594. 
I^eave to withdraw appearance, not ground for dismissal, 6 How. 

608, IV, 680. 
Motion to have cause docketed nunc pro tunc denied, 7 How. 785, 

IV, 747. 

7. EFFECT OF TRANSFER. 
Brings up whole record, 6 Wheat. 400, 410, II, 83; 11 Wheat. 173, II, 

460. 
Where appeal is not stay, execution will issue, 13 Pet. 462, III, 855. 
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8. SUPERSEDEAS OR STAY. 
Appeal suspends execution, 3 Dall. 87, I, 26. 

Writ of error, bond, and citation stay execution, 2 How. 75, IV, 280. 
Bond must be filed within ten days, 9 Wheat. 554, II, 284. 
Must secure whole Judgment, 9 Wheat. 555, II, 283. 

0. RECORD. 

A. Matters to be SJioum, 

Jurisdictional facts, 4 Or. 217, I, 280; 6 Wheat. 451, II, 89; 10 Wheat 

199, 200. II, 408; 13 Pet. 459, III, 855. 
Parol testimony at equity trial, 5 Wheat 425, II, 48; 5 Pet 450, III, 

190. 
Allowance of damages at trial, 3 Dall. 337, I, 48. 
Deeds and evidence produced at trial, 1 Pet. 627, II, 783. 
Opinion of lower court, 6 Pet 48, III, 218. 
Jurisdictional amount, 10 Pet 160, III, 557. 

B. Scope and Contents. • 

Want of formal record not ground for reversal, 7 How. 720, IV, 739. 
Written opinion of state court not part, 12 Wheat 119, II, 546. 
Evidence at jury trial not part, 1 Pet. 550, II, 766. 
Evidence of custom must appear in record, 6 Pet. 319, III, 260. 
Practice of including Judge's charge disapproved, 4 Pet. 80, III, 92; 

6 Pet 280; III, 252; 7 Pet 390; III, 387; 8 Pet 251, III, 443. 
Statement of case by trial Judge not part, 2 Wheat. 368, I, 746. 
Nor is opinion of lower court 16 Pet 246, IV, 163. 
Documents cannot be made part by clerk's certificate, 5 Pet 254. Ill, 

171. 
Order after removal Introducing new matter not part, 12 Wheat 121, 

II. 547. 
Nor is petition for rehearing, 4 Pet. 288, III, 119. 
Parties may agree not to use part of record, 16 Pet 194, IV, 159. 

C, Necessity for Bill of Exceptions, or Case, 
Appellate court limited to statement in lower court, 1 Or. 38, I, 110. 
Appeal dismissed where no statement. 1 Or. 320, I, 176; 7 Or. 99, I^ 

482. 
Evidence to be considered must appear In bill, 3 Dall, 421, I, 92. 
Presumption where deed part of bill, 1 Pet 627, II, 784. 
Bill necessary to bring up testimony, 3 Pet. 425, III, 79. 
Effect when all testimony embraced, 3 Pet. 425, III, 80. 
Rulings should not be confused with facts, 16 Pet 176, IV, 157. 
Exception to charge as to evidence not allowable, 5 Pet 198, III, 167. 

D. Making afid Return of Transcript, 
What is sufficient return, 1 Wheat. 361, I, 703. 
Cost of transcript decreed against appellant on affirmance, 1 How. 

289, IV, 251. 
Failure to state names of jurors not fatal, Cr. 180, I, 657. 
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E, Authentication and Transmission and Service of Copy, 
Effect of admissJon of Florida after docketing, 4 How. 577, 578, IV, 

530. 
Appeal not dismissed where transcript filed before motion, 7 Cr. 90, 

I. 482. 
Certificate of clerk necessary to docket and dismiss, 10 Pet 407, III, 

589. 

F, Amendment and Connection, 
Record amended by consent, 5 Gr. 304, I, 364. 
Court refused to notice defect as to citizenship, 9 Cr. 180, I, 657. 
Cause remanded where record deficient in matter, 1 Pet. 109, II, 671. 
To allow bill to be filed, 8 Pet. 258, III, 443. 
New allegations of citizenship allowed, 10 Pet. 481, III, 605. 
Record remanded for Insertion of pleadings, 12 Pet 219, III, 726. 
Clerical errors corrected wltLout remand, 13 Pet 1, 2, III, 781. 
.Errors in framing exceptions not subject to correction, 3 How. 556, 

IV, 452; 10 How. 509, IV, 931. 

Q. Conclusiveness and Effect. 
Bill of exceptions Is conclusive, 3 Dall. 38, I, 21. 
So, also, is statement of facts, 3 Dall. 324, I, 42. 
Certificate of clerk may impeach record, 1 Wheat. 15, 16, I, 675. 
Record signed by clerk is sufficient, 6 Pet 537, III, 292. 
Averment of alienage uncontradicted is conclusive, 7 Pet 431, III, 

392. 
Appellee cannot controvert decree of lower court, 8 Pet 10, III, 416. 

H, Questions Presented. 
Court confined to proofs on record, 9 Cr. 125, I, 648. 
Will consider only questions decided below, 1 Pet. 621, II, 781. 
Charge on matters of fact not reviewable, 7 Pet 390, III. 387. 
On appeal, all matters in dispute are reviewable, 6 How. 209, IV, 635. 
Action of jury not reviewable if evidence contradictory, 7 How. 129, 

IV, 691. 
Issues not raised by pleadings not reviewable, 7 How. 158, 159, IV, 

692. 
Court will not decide unnecessary questions, 7 How. 191, IV, 696; 7 

How. 619, IV, 721. 
On general demurrer entire record is reviewable, 7 How. 582, 583, 

IV, 717. 
Instruction below construed, how, 4 How. 245, IV, 499. 

10. DISMISSAL, WITHDRAWAL AND ABANDONMENT. 

A. Grounds. 
{failure to show diverse citizenship, 3 Cr. 514, I, 259. 
Cause remanded when objection technical, 9 Cr. 125, I, 648. 
Appeal dismissed for want of prosecution, 6 Wheat 128, II, 64. 
Failure to file bond is ground for dismissal, 9 Wheat. 555, II, 285; 6 
Pet 777, III, 333. 



26 APPEAL AND ERROR. 11. 

Writ dismissed on filing of nolle prosequi, 6 Pet. 776, III, 333. 
Mode of obtaining dismissal for want of bond, 12 Pet. 101, III, 712. 
Appeals from distinct decrees may be decided together, 14 Pet. 159^ 

IV, 36. 
Appeal will be dismissed where amount insufficient, 1 Pet. 248, II, 

693; 3 How. 771, IV, 482; 5 How. 7. IV, 539. 
Although property levied on of sufficient value, 3 How. 772, IV, 482. 
Implied release of errors will not warrant dismissal, 7 How. 183, IV, 

695. 
Admission of state as ground for, 10 How. 78, IV, 899. 
Appeal dismissed with costs, on showing of settlement, 1 How. 188> 

IV, 236; 1 How. 250, IV, 247. 

B. Motion for Diamiaaal, 
Must name all parties, 4 How. 645, IV, 533. 

Writ dismissed on request of plaintiff in writing, 1 How. 38, IV, 222. 
Motion to dismiss for want of jurisdiction, 2 Pet. 555, II, 874. 

0. Abandonment 
Appeal deserted by all but one appellant dismissed, 16 Pet. 523, IV» 

205. 
He may maintain appeal for his interest, 16 Pet 523, IV, 205. 
Writ dismissed on motion for failure to prosecute, 1 How. 28, IV> 

219. 
Same disposition where neither side appeared, 5 Cr. 289, I, 355. 

D. Reinstatement, 
Court may strike off judgment of dismissal, 15 Pet. 285, IV, 112. 
Case dismissed for want of transcript may be reinstated, 3 Pet 68, 

III, 23. 

11. REVIEW. 

A. Scope in Qtneral, 

Court considers facts as found in record, 3 Cr. 177, I, 227; 7 Cr. 270, 

I, 512; 7 Pet. 282, III, 377. 
Cannot review evidence not before court below, 7 Pet. 210, III, 365; 

10 Pet. 208, III, 559; 9 Pet 731, III, 537; 8 How. 272, IV, 776. 
Cannot determine sufficiency of indictment when not in question, 6 

Pet 365, III, 267. 
Opinion cannot embrace points not in issue, 16 Pet. 318, IV, 173. 
Cannot determine law in anticipation of trial below, 16 Pet 318, 

IV. 173. 

Nor express opinion as to defense not raised below, 1 How. 188, IV, 

235. 
In patent case all questions of law reviewable, 6 How. 477, IV, 669. 
Opinion cannot embrace points not necessary to decision, 7 How. 

780. IV, 747. 
Question is as to correctness of judgment, 6 Wheat. 603,* II, 108. 
Opinion will not be expressed, when, 16 Pet. 527, IV, 207. 
Scope where appeal based on error in charge, 7 Wheat. 427, II, 139; 

7 Pet. 390, III. 388. 
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Matters of practice not reviewable, 3 Pet. 445, III, 83. 
Review includes errors in declaration, 6 Cr. 225, I, 433. 
Party may ask relief not asked below, 6 Pet. 402, III, 270. 
State laws may be read without proof, 4 Dall. 27, note, I, 106. 

B, Parties Entitled to Allege Error, 
Plaintiff may urge want of jurisdiction, 2 Cr. 126, I, 189. 

C, Amendments, Additional Proofs and Trial de Novo, 
Record amendable to show facts, 3 Dall. 187, I, 31. 
Venire facias awarded where special facts not found, 11 Wheat 416, 

417, II. 511. 
Modes of re-examination enumerated, 3 Pet. 448, III, 86 
li\irther proof by affidavits allowed, 8 Cr. 353, I, 616. 
Custom is to remand for amendments, 4 How. 154, IV, 495; 8 How. 

611, IV, 806. 

D. Presumptions, 
Relevancy of testimony must affirmatively appear, when, 1 Cr. 132, 

I, 115. 

Admission of evidence presumed correct, 1 Pet. 22, II, 650; 7 How. 

758, IV, 743. 
Every presumption in favor of decree below, 1 Pet. 22, II, 650; 10 

Pet. 171, III, 557; 7 How. 705, IV, 738; 8 How. 485, IV, 797. 

E. Questions Qf Fact, Verdict and Findings, 
No Judgment where findings insufficient, 1 Wheat. 304, I, 693. 
Verdict will be set aside if instruction erroneous, 11 Wheat. 75, II, 

449. 
Question where appeal urges insufficiency of evidence, 12 Pet 376, 

III, 743. 

Amendment of verdict is discretionary with lower court, 2 How. 
284, IV. 312. 

F. Harmless Error. 
May be con-ected in appellate court, 3 Wheat. 47, II, 758. 
Insufficiency of pleading not ground for review, 9 Wheat. 594, 595, 

II, 301. 

Immaterial objection not assignable as error, 5 Pet. 135, III, 1G2. 
Instruction on immaterial point is not, 8 Pet. 586, III, 481.. 

G. Subsequent Appeals. 
Second appeal lies when first dismissed for informality, 8 Pet. 124, 

III, 432. 

Second writ of error when first omitted parties, 8 Pet. 527, III, 474. 
Points unnecessary at first appeal reviewable at second, 5 How. 39G, 

400. IV, 574, 
Second appeal lies where first not legally prosecuted, 6 How. 112, IV, 

619. 
Merits of original decree not questionable on second appeal, 1 

Wheat. 355, I, 702; 7 Wheat 59, II, 125. 
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Jurisdiction not questionable on second, 3 How. 424, IV, 433. 
Nothing before court but subsequent proceedings, 3 How. 424, IV, 
434. 

13. DETERMINATION AND DISPOSITION OF CAUSE. 

A. Decision in Oeneral. 
Court gives judgment on whole record, 4 How. 143, IV, 494. 
Effect of repeal of statute pending appeal, 5 Or. 283, I, 349. 
Writ of error does not abate by death, 6 Wheat 263, 264, II, 7a 
Effect of change of law, 1 Cr. 110, I, 114. 
I-.ower court cannot rejudge decree, 8 Pet. 323, III, 457. 
Decree affirmed where court divided, 11 Wheat. 78, II, 450; 12 Pet. 

31, III, 701; 3 How. 424, IV, 434. 
Such affirmance is conclusive, 3 How. 424, IV, 433. 

B. Affirmance, 
If decree correct, defects of form immaterial, 8 Pet 219, III, 442; 

4 How. 168, IV, 496: 7 How. 724, IV, 739. 
Judgment on award affirmed where no substantial objection, 5 How. 

88, IV, 544. 
No damages allowed on affirmance, 3 Dall. 304, I, 38. 
Interest calculated to what time, 3 Dall. 356, I, 49. 
If damages not allowed lower court cannot allow, 9 Pet. 290, III, 505. 
After affirmance plaintiff cannot withdraw demurrer below, 5 Pet. 

130, III, 162. 
Apx>ellant always entitled to show error, 1 How. 288, 289, IV, 251. 

0. Reversal. 
Judgment on forthcoming bond reversible, when, 7 Cr. 289, I, 518. 
Judgment on verdict "subject to opinion," reversible when, 7 Cr. 

435, I; 554. 
Errors in pleading justify, 9 Wheat. 729, II, 323. 
Judgment reversible only where error clearly shown, 5 Pet. 438, III, 

187; 8 Pet. 279, III. 447. 
If en'oneous in any view, cannot be construed, 7 How. 854, 855, IV, 

754. 
Judgment stands reversed from date of mandate, 8 Pet. 323, III, 458. 
Informal defects do not warrant reversal, 13 Pet. 22, III, 788. 
Effect of error as to one party to joint judgment, 6 Wheat 481, II, 

91; 1 Pet 247, II, 693; 8 Pet. 258, III, 445. 
Venire facias de novo not new suit, 10 Pet. 131, III, 552. 
Reversal ordered where case not properly prepared, 7 Pet. 131, III, 

355. 
Reversal creates obligation to malce restitution, 6 Pet 17, 18, 19, 

III, 213, 215, 216. 
Writ of restitution necessary when, 6 Pet. 17, III, 215. 
Reversal denied where no benefit would result 2 Pet. 357, II, 846. 
Or if issue is immaterial, 6 Pet 171, III, 243. 
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D. Mandate and Proceedinqs in Loioer CourU 
Cause remanded to allow account, 6 Cr. 252, I, 438. 
On reversal cause may be remanded, 8 Wheat, 395, II, 193. 
Erroneous entry may be cured by remittitur, 2 Pet. 329, II, 844. 
Allegations as to citizenship curable after remand, 9 Pet. 505, III» 

524. 
New pleadings admissible, 6 Cr. 218, I, 431; 15 Pet. 209, rv, 109. 
But not where mandate required only execution, 12 Pet. 343, III, 740. 
Claims not set up at hearing, not allowed, 10 Wheat. 444, 446, II, 437. 
Lower court must observe mandate, 8 Pet. 324, III, 458; 12 Pet. 492, 

III, 756; 14 Pet. 54, IV, 14; 3 How. 620, IV, 464. 
Intent of mandate, how determined, 12 Pet. 493, III, 758. 
Lower court must restore parties to rights, 7 How. 184, IV, 696. 
Remedy where lower court refuses to execute, 1 Wheat. 354, I, 701; 

9 Wheat. 239, II, 242; 12 Pet. 493, III, 758. 
Appeal after execution of mandate, 15 Pet 84, IV, 97. 
Where lower court not in existence no mandate Issues, 4 How. 590, 

IV, 531. 

E, Jurisdiction of Appellate Court after Remand, 
Proceedings subsequent to mandate reviewable, 5 Cr. 314, I, 365. 

18. LIABILITY ON BONDS. 
Party entitled to interest, 8 Wheat. 696, II, 210. 
liaches of government officers do not discharge sureties, 1 Pet. 325, 

II, 703. 
In Louisiana summary Judgment may be entered, 9 Pet 167, III, 497. 

APFEABANCE. 
See, also, Process. 

At hearing of appeal. See Appeal and Error, 6, d. 

As waiving irregularities in writs of error. See Appeal and Er- 
ror. 5. 

As waiver of process in attachment. See Attachment. 

As showing authority of attorney. See Attorney and Client 

As discharging bail. See Bail. 

Of corporation by attorney. See Corporations, 6. 

In supreme court. See Courts, 6, g, 2, c. 

By partner. See Partnership, 4, d. 

By state. See States, 6. 
Entry of appearance admits service, 5 Cr. 288, I, 354. 
Waives objection to irregularities in process, 2 Wheat. 226, I, 734; 

9 Wheat 400, 401, II, 253; 3 Pet. 460, HI, 88; 12 Pet 331, III, 737. 
Right to service within Jurisdiction waived by appearance, 12 Pet. 

623, III. 770. 
Appearance by attorney is of same effect, 3 Cr. 498, I, 258. 
Record showing such appearance not attackable collaterally, 10 

How. 371, IV. 913. 
Unauthorized appearance not binding, 6 How. 186, IV, 624. 
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3. ENLISTMENT. 
Marine receiving bounty cannot deny validity of, 7 How. 125, IV, 
690. . 

4. ENLISTED MEN. 
Evidence In action of trespass by marine, 7 How. 123, IV, 690. 
Marines are in navy, 7 How. 124, 127, IV, 690. 

5. PAYMASTERS, PURSERS, AND DISBURSING OFFICERS. 

Evidence in actions against, 5 Pet. 302, III, 177. 

Effect of practice in appointing disbursing agents, 7 Pet 15, III, 

334. 
Paymaster in army ranl^s as major of infantry, 10 Pet 655, III, 628. 
Extra compensation allowed navy purser, when, 8 How. 103, 106, IV, 

761. . 
Cannot charge commission for drawing bills, 8 How. 102, 106, IV, 

701. 

6. CIVILIAN EMPLOYEES AND CONTRACTORS. 
Compensation for plans submitted, 7 Pet. 26, III, 338. 
Requisitions and notices in army supply contract 8 Pet 416, III, 464. 
Liability of contractor's sureties, 8 Pet. 419, III, 464. 
Burden of proof in action on bond, 8 Pet 419, III, 464. 

7. CIVIL STATUS AND LIABILITY OF OFFICERS. 
Commander of squadron liable for trespass by subordinates, 2 
Wheat 356. I, 746. 

8. OFFENSES BY PERSONS IN SERVICE. 
Punishment of disobedience of seamen. 7 How. 127, 128, IV, 690. 
Separate offenses incur separate punishments, 7 How. 127, 128, IV, 
691. 

0. COURTS-MARTIAL. 

Conducted according to general usage, 12 Wheat. 35, II, 529. 
Not exclusive in Jurisdiction under act of 1814, 5 Wheat 29-31, II, 6. 
Judgment questionable collaterally, 3 Pet 207, III, 48. 
Decision of court without jurisdiction void, 3 Cr. 337, I, 247. 

ARREST. 

Commitment to jail on arrest in attachment suit, 7 Cr. 563, I, 676. 
Plaintiff may retalte defendant escaped after arrest on ca. aa., 5 Pet 
358-372, III, 182. 

ASSESSMENT. 
See Taxation, 4. 

ASSIGNMENTS. 
Of bonds. See Bonds. 

Of cargo by transfer of bill of lading. See Carriers, 2. 
Of corporate stock. See Corporations, 4. 
Power of assignee to sue in federal courts. See Courts, 6, c, 2. 
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Jurisdiction of circuit courts. See Courts, 0, h. 

Kights of assignee of lease. See Landlord and Tenant^ 

Of assignee of part of lottery ticket. See Lotteries. 

Of assignee in extension of patent. See Patents, 6. 

Of assignee of patent generally. See Patents, 8. 

Assignment of pledged stock. See Pledge. 

Of vessel for debt. See Shipping, 2. 

Of trust property See Trusts, 6, b. 

To United States. See United States, 3. 

Of claim against United States. See United States, 4, 

Of warehouse receipts. See Warehousemen. 

1. REQUISITES AND VALIDITY. 
Protected by courts of law, 1 Wheat. 236, I, 690. 
Assignment of choses in action valid, 1 Wheat. 236, 237, note, I, 689. 
Contra, 5 Pet. 597, III, 203. 
But if debtor promise to pay assignee, latter may sue, 5 Pet 597, III, 

202. 
In Mississippi choses in action assignable, 2 Pet. 240, II, 830. 
Assignment of equitable interest In Louisiana valid, 3 How. 512, IV, 

446. 
Personal torts not assignable, 1 Pet. 213, II, 683. 
Equitable assignments enforceable in equity, 5 Cr. 300, I, 359. 
Order drawn for whole of fund is, 5 Wheat 286, II, 28; 5 Pet 598, 

III, 204. 
Assignment of land warrant may be presumed, 7 Wheat 156, II, 131. 
Assignment of part of proceeds of sale of personalty, 5 Pet 595, III, 

202. 
Order appropriating part of goods is assignment, when, 5 Pet 601,* 

III, 202. 203. 
Effect of assignment of claim to government 3 Pet. 30, III, 10^ 

2. RIGHTS AND LIABILITIES OF PARTIES. 
Assignees claim by act of parties,' 8 Wheat. 669, II, 207, 
Tender of assignment construed and held valid, 5 Cr. 274, I, 348. 
Liabilty of assignee of property held as security, 7 Cr. 326, I, 530. 

8. ACTIONS. 
Creditor who has assigned may sue for use of assignee, 2 Cr. 343, I, 

206. 
Debtor's right to setoff against assignee, 7 Pet 616, III, 407. 
In suit by assignor, 2 Cr. 344, I, 206. 
Heirs of assignor not necessary parties to suit between assignee and 

another, 8 Pet. 537, III, 476. 
Effect of collusive dismissal by nominal plaintiff, 1 Wheat. 236, I, 

689. 
Assignor cannot fraudulently, interfere to defeat assignee's rights, 5 

Wheat. 283, II, 25. 
Construction of Florida laws regulating actions, 4 How. 587, 588, IV, 

530. 

Notes on U. S. Reports— 3 
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ASSIGNMENTS FOB BENEFIT OF CBEDITOBa 

See, also. Bankruptcy; Composition with Creditors; Insolvency. 
Power of partner to make. See Partnership, 4, a, 

1. REQUISITES AND VALIDITY. 
Debtor may prefer creditors, 7 Wheat. 577, II, 149; 11 Wheat 89, II, 

452; 7 Pet 614, III, 404; 16 Pet 116, IV, 151. 
Subsequently acquired liens Inoperative against such assignment, 8 

Wheat 283, II, 179. 
Consideration may be immunity from prosecution for felony, 7 

Wheat 578, II, 150; 11 Wheat 85, II, 451. 
Assent of creditors not necessary, 7 Wheat 579, II, 151; 11 Wheat 

97, II, 453; 7 Pet 613, III, 403. 
Validity of assignment stipulating for release of claims, 7 Pet 615, 

III, 406. 

Preference not evidence of fraud, 16 Pet 116, IV, 151. 
Unlawful consideration avoids conveyance, 7 Wheat. 577, II, 150. 
Conveyance stipulating for consent, 7 How. 278, IV, 707. 
Assignment without schedule not fraudulent per se, 7 Pet 614, III, 

405. 
Possession by grantor for benefit of grantee, 11 Wheat. 101, 102, 

note, II, 455; 16 Pet 120, IV, 153. 
Sufficiency of delivery for record, 16 Pet 119, IV, 152. 

2. CONSTRUCTION AND OPERATION. 
Assignment of bill carries right to sue, 2 Wheat 376, I, 748. 
Assignment valid beyond state, 3 How. 511, IV, 445. 
Existing debt is good consideration, 7 Wheat 578, II, 151. 
'Voluntary and involuntary assignments distinguished, 12 Wheat 

364, II, 582. 
Acceptance by trustees and long acquiescence by creditors raises 

presumption of assent, 7 Pet. 613, III, 403. 
Presumption generally in favor of assent, 16 Pet 11$, 119, IV, 161. 

8. RIGHTS AND REMEDIES. 
Equity may compel trustee to act or appoint another, 7 Wheat 580^ 

II, 151. 
Assignees not chargeable in garnishment, 2 Pet 679, II, 890. 
Equity may decree residue to nonassenting creditors, 7 Pet 615, III, 

405. 
Assignor entitled to residue after debts paid, 7 Pet 615, III, 405. 
Laches may bar trust in favor of creditors, 1 How. 167, 168, IV, 233. 

ASSISTANCE, WBIT OF. 
Power of circuit court of Tennessee to issue habere facias posses- 
sionem, 7 Cr. 603, I, 585. 

ASSUMPSIT, ACTION OP. 

Production of note in. See Bills and Notes, 7, f. 
Suit against revenue officers. See Customs Duties, 3. 
Bar by statute. See Limitation of Actions. 1, b. 
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Suit for money received. See Money Received. 

For money lent. See Money Lent. 

For use and occupation. See Use and Occupation. 

For work and labor. See Work and Labor. 
Will not lie upon policy under seal, 1 Cr. 342, I, 177. 
Will lie against surety for future obligation of another, 3 Cr. 495, 

496, I, 257. 
To recover price on contract not under seal, 7 Cr. 303, I, 522. 
When indebitatus assumpsit will lie, 11 Wheat. 250, 251, II. 474. 
Assumpsit lies against corporation on unsealed contract, 14 Pet. 29, 

IV. 9. 
Assumpsit defined, 3 How. 255. IV, 418. 
Special agreements admissible under general counts, 7 Cr. 304, I, 

524. 
Evidence admissible under nonassumpsit, 7 Cr. 567, I, 577; 6 How. 

5. IV, 601. 
Under count for money had and received, 7 Wheat. 37, II 115. 
Special agreement admissible in general indebitatus assumpsit, 11 

Wheat. 252, 253, II, 475. 
Evidence admissible under general issue, 4 Pet. 426, III, 130. 

ATTACHMENT. 
See, also. Garnishment. 

In admiralty. See Admiralty, 3. 

Appealability of decision on motion to quash. See Appeal and 
Error, 3, d. 

Attachment protected by bankruptcy act. See Bankruptcy, 3, a. 

Consignment to carrier an bar. See Carriers, 2. 
Equitable interests attachable in Maryland, 9 Cr. 496, I, 671. 
Equity of redemption attachable, 5 Wheat. 432, II, 49. 
In Maryland will not lie for unliquidated damages, 8 Wheat. 227, II, 

171. 
May be levied wherever goods found, 5 Pet. 97, III, 158. 
Construction of Louisiana law, 3 How. 511, IV, 445. 
Creditor cannot attach where debtor has no title, 3 How. 513, IV, 

447; 8 How. 401, IV, 788. 
Gk>ods consigned for use not attachable, 8 How. 439, IV, 793. 
Division of county dinnot affect right to complete, 7 Pet 468, III, 

396. 
Subsequent attachment by United States of no effect, 12 Pet 136, 

III, 714, 
Irregularity of attachment waived, how, 3 Dall. 335, I, 47. 
Appearance waives service in foreign attachment, 4 Cr. 428, I, 306. 
Waives any defect in attachment, 6 Wheat. 130, II, 64. 
Kffect of appearance in Marj-land, 8 Wheat 226, II, 171. 
Presumption as to legality of attachment sale, 10 Pet 472, III, 595. 
Attachment in equity, against partner, 7 Cr. 206, I, 503. 
Eiffect of variance after attachment discharged, 1 Pet. 315, II, 701. 
When replevin will lie against sheriff, 5 Pet 98, III, 158. 



36 BAIL. 

ATTORNEY AND CLIENT. 
Appearance by attorney. See Appearance. 
Attorney as witness. See Witnesses, 1, a. 
Subject to rules of court. See Courts; 2. 
Counsel fees as item of damages. See Damages. 
Power of attorney of corporation. See Corporations, 6. 
Liability for contempt. See Contempt. 
Charges against attorney must be verified, 9 Wheat. 531, II, 274. 
Attorney may refer cause to arbitrators, 7 Cr. 449, I, 554. 
Power to compromise, 7 Cr. 452, I, 555. 

Appearance as evidence of authority, 9 Wheat. 830, 831, II, 364. 
Warrant need not be spread on record, 10 Wheat. 409, 410, II, 432. 
Authority continues until execution, 5 Pet 113, III, 159; 8 Pet. 25, 

III, 419. 
May receive redemption money, 8 Pet. 26, III, 420. 
Appointment of two attorneys confers several powers, 6 Pet. 139, 

III, 163. 
Client bound by ratification of attorney's acts, 8 Pet 28, III, 420. 
Attorney cannot withdraw after entry on record, 6 How. Ill, IV, 

618. 
Cannot testify as to confidential communications, 11 Wheat 294, II, 
487. 

AUCTIONS AND AUCTIONEEBS. 
Power of city to regulate sales. See Municipal Corporations. 
Auctioneer is general agent for owner, 8 How. 152, IV, 766. 
Cannot warrant goods, 9 Wheat 647, II, 308. 
Fictitious bid is fraud on purchaser, 8 How. 153, IV, 766. 
Avoids sale, 8 How. 153, IV, 766. 

Lapse of time not bar to suit for rescission, 8 How. 158, IV, 767. 
Auctioneer not necessary party to suit, 8 How. 159, IV, 767. 
Release of auctioneer does not release principal, 8 How. 159, IV, 767. 
Relief may be had in equity against fraud, 8 How. 162, IV, 767. 
Refusal of bidder to comply with bid, as ground of action, 7 Cr. 401, 
I. 548. 

AUDITORS. 
In equity. See Equity, 8. 
Necessity for exception to report See Appeal and Error, 4, b. 

AWARD. 
See Arbitration and Award, 3. 

BAIL. 
Liability of special bail determined how, 9 Pet. 356, III, 510, 
Appearance discharges bail, 6 Wheat. 478, II, 91. 
Going at lai'ge under Insolvent law not breach of bail, 12 Wheat. 

378, II, 589. 
Sureties not released by discharge of principal, 1 Pet 575, II, 770. 
A fortiori where proceedings commenced but dismissed, 12 Pet 236^ 

III, 730. 
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Sureties entitled to exoneration, when, 9 Pet. 358, III, 610. 
Sureties liable although bond defective in form, 14 Pet 314, IV, 55. 
Forfeiture of bail does not exempt from arrest, 9 Pet. 710, III, 636. 
Bail lixed by death of principal, 12 Wheat. 604, II, 639. 
Debt on recognizance malnta' lable in any court, 7 Pet. 285, III, 378. 
Prisoner charged with treason admitted to bail, in, 3 DalL 18, I, 20. 

BAILMENT. 
Liability of hirer of slaves. See Slaves, 1. 
Custody of public moneys by receiver is not bailment, 3 How. 5S7, 
IV, 460. 

BANKBUPTCY. 
See, also, Assignment for Benefit of Creditors; Composition with 

Creditors; Insolvency. 
Bight of assignee of partner in firm property. See Partnership, 

4. b. 
Discharge as restoring competency of witness. See Witnesses, 
1. 

1. CONSTITUTIONAL AND STATUTORY PROVISIONS. 
States may pass bankrupt laws, 4 Wheat. 196, I, 831; 12 Wheat. 264, 

276, 276, 307, 314, 369, II, 578. 
Right suspended by passage of national law, 4 Wheat 196, I, 832; 

12 Wheat. 296. II. 579. 
Suits pending in state courts not affected, 3 How. 318, IV, 424. 
Bankruptcy court may control proceedings, 3 How. 318, IV, 424. 
Foreign law not operative in United States, 5 Cr. 302, I, 356. 

2. PETITION, ADJUDICATION, AND CUSTODY OF PROP- 
ERTY. 
Bankruptcy courts possess equity powers, 3 How. 312, IV, 422. 
May foreclose and enforce liens and mortgages, 3 How. 317, IV, 423. 
ftlay determine dispute between assignee and creditors, 3 How. 322, 

IV, 425. 
Have Jurisdiction over mortgaged property of bankrupt 3 How. 437, 

IV, 436; 6 How. 506, IV, 670. 
May determine validity of mortgage, 3 How. 437, IV, 437. 
Creditor may elect to foreclose in state court, 3 How. 437, IV, 436. 
Adoption of foreign law includes decisions construing it, 5 Cr. 42, I, 

322. 
General assignment necessary to render debtor insolvent, 3 Cr. 91, 

I, 218. 

• 

8. ASSIGNMENT, ADMINISTRATION, AND DISTRIBUTION. 

A. In General, 
Essentials of deed stated. 1 Cr. 250-252, I. 164. 
Decree conclusive as to assignee's title, 7 How. 643, IV, 731. 
Not fraud to prefer creditors, 11 Wheat. 214, II. 473. 
Bankrupt act protects judgments and mortgages, 3 How. 327, IV, 425. 
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And liens given by state laws, 3 How. 120, IV, 402; 3 How. 436, IV, 

436; 7 How. 619, IV, 721. 
Prior attachment creditor given preference, 7 How. ^'^S, IV, 723. 
Jurisdiction of circuit and district courts, 3 How. 316, IV, 422. 
District court has jurisdiction of contested claim, 3 How. 318, IV, 

424. 
Joint debt setoff against claim of partner's assignee, 5 Cr. 40, I. 320. 
Construction of act of 1841 concerning claims, 3 How. 315, IV, 422, 
Creditors may demand sale of mortgaged property, 3 How. 315, IV, 

422. 
Record of bankruptcy court as evidence, 7 How. 643, IV, 731. 
Effect of notice of fraudulent conveyance, 7 How. 644, 645, IV, 720. 

B. Priority of United States, 
United States has preference over all debtors, 2 Wheat 424, I, 756; 

4 Pet. 308, III, 120; 9 Pet. 201, III,- 499. 
Mere inability to pay debts does not create; general assignment nec- 
essary, 8 Cr. 434, I, 621; 2 Wheat. 424, I, 756; 4 Wheat 116, I, 

826; 1 Pet 439, II, 733; 12 Pet 133, III, 713. 
Burden of proof on United States, 4 Wheat 116, I, 827. 
AU property must have passed from debtor, 1 Pet 439, II, 733. 
Priority does not amount to lien, 3 Or. 90, I, 221; 8 Pet 275, III, 4 '8. 
Right extends to debtors of United States generally, 2 Cr. 395, I, 211 ; 

12 Pet 134, III. 713. 
Includes corporations, 12 Pet. 135, III, 713. 
Is no part of contract, 5 Cr. 298, I, 359. 
Claim need not be proved, 5 Cr. 299, I, ?56. 
Act providing for not retrospective, 9 Cr. 387, I, 668. 
May be defeated by bona fide conveyance, 2 Wheat. 426, I, 756. 
Discharge under state law cannot defeat, 8 Wheat. 255, II, 178; 9 

Pet. 201, III, 499. 
Right does not attach to particular property, 1 Pet. 439, II, 733. 
Is dependent solely on statute, 6 Pet. 35, III, 217. 
Distinguishable from English prerogative, 6 Pet. 35, III, 217. 
Extends to debts accruing after Insolvency, 6 Pet. 38, III, 218. 
Claim against partner gives no priority against partnership, 8 Pet 

275, 276, III, 447. 
Assignee liable to United States, when, 9 Pet 201, III, 499. 
Ilight inferior to corporation's lien for stock, 10 Pet, 611, III, 626. 
Merely gives preference in payment, 10 Pet. 611, III, 625. 
Assignee is trustee for United States, 12 Pet. 133, III, 712. 
Appointment of receiver does not amount to transfer of property, 

12 Pet 136, III, 715. 
When United States Is preferred creditor, discussed, 12 Pet 133, III, 

712. 

4. RIGHTS, REMEDIES, AND DISCHARGE OF BANKRUPT. 
Fiduciary debts protected, 2 How, 208, 209, IV, 300. 
Consent of creditor necessary to subject to act, 2 How. 209, IV, 301. 
Discharge not binding on fiduciary creditor, 2 How. 209, IV, 302. 
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Fiduciary debts cannot prevent discharge from others, 2 How. 208; 

IV, 206. 
Fiduciary debts defined, 2 How. 208, IV, 296. 
Fraud as barring discharge, 2 How. 209, IV, 301. 
Banlcruptcy not ground for stay of execution, 3 How. 495, IV, 444 
Discharge does not release fine due state. 4 How. 21, IV, 488. 
Discharge pending suit no release from costs, 5 How. 95, IV, 547. 
Claim of surety barred by discharge of maker, 7 How. 275, 276, IV, 

706. 
Insolvent as trustee in respect to future property, 6 Wheat. 518, II, 

94. 

5. REVIEW. 
Circuit court decision not reviewable, 1 How. 265, IV, 249; 3 How. 

317, IV, 423. 
District judge may adjourn question to circuit court, 1 How. 266, 

IV, 250. 

BANKS AND BANKING. 

Custom as to giving notice of dishonor. See Bills and Notes, 

5. d. 

Charter of bank a contract. See Constitutional Law, 7, b. 
Bight of national bank to sue in federal court. See Courts^ 

6. c. 

Liability of surety for cashier. See Principal and S.urety, 2. 

Suit against state bank not against state. See States. 6. 

Power of state to create bank. See States^ 5. 

State as stockholder. See States, 4. 

Power of state to tax national bank. See Taxation, 8. 

1. CONTROL AND REGULATION. 
Bight of private banking at common law, 13 Pet 595, III, 884. 
Franchise is property, 3 How. 150, IV, 406. 

2. BANKING CORPORATIONS AND ASSOCIATIONS. 
No lien on stock if not in owner's name, 1 Pet. 307, 309, II, 700. 
Stockholder presumed to know charter and by-laws, 10 Pet. 615, III, 

62a 
Bank may assign or sell notes, 6 How. 323, IV, 648. 
Provision fixing amount of capital stock construed, 1 Pet. 64, II, 660. 
Acceptance of cashier's bond presumed, 12 Wheat. 70, 82, II, 541. 
Bond covers defaults while acting as teller, 1 Pet. 72, II, 664. 

8. FUNCTIONS AND DEALINGS. 
Acts of ofllcers binding on bank, 1 Pet. 70, II, 662. 
Evidence to show acts official, 5 Wheat. 337, II, 34. 
Cashier is executive officer, 8 Wheat. 360, II, 189. 
Presumption of misapplication of funds by, arises when, 1 Pet. 68, 
II, 661. 
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Presnmptioii ot ratificatioii of usages^ 1 Pet 70, n, GG2. 
Fraudulent act of directors cannot justify casliier, 1 Pet. Tl« 11, G63. 
Usage under sancUcm will not justify wrongful act, 1 Pet. 72, II, 

6&I. 
Officers can bind bank to what ertent; 6 Pet 59, m. 223; 8 P^ 17, 

III. 419. 
Deposit of bills redeemable in coin, 2 Pet 326, U, 843. 
Practice in paying certificate of deposit 2 Pet 326, H, 8ii. 
Authority of bank to giTe bonds, 5 Pet 651, m, 206. 
Bank as agent for collection, 1 Pet 31, H, 652. 
Transmission to oth^ bank shifts responsibility, 1 Pet 30, n, 651. 
Lien of bank on pap^ transmitted, 1 How. 23^ lY, 243; 1 How. 239, 

lY, 245; 6 How. 227. lY. 636. 
Effect of failure of bank to demand paymoit, 1 Pet 31, II, 653. 
J>emand excused when, 1 Pet 36b II. 656w 
What is an adyance on general account 1 Pet 619, II, 781. 
Bank discount defined. 8 Wheat 354, II, 186. 
Banks are within statutes of usury, 2 Pet 538, H, 868; 3 Pet 42, 

in, 14. 
Not usury to take interest in advance^ 8 Wheat 354, II, 186; 3 Pet 

40. HI, 13. 
Contract Inyaiid if exchange covers usury, 13 Pet 76, HI, 793. 
Jury determines whether such is intent 13 Pet 76, HI, 793. 
Bule as to rate of exchange stated. 13 Pet 77, III, 794. 
Bvidence admissible to show rate when c<mtract executed, 13 Pet. 

77, IJI, 794. 
Discount as of day of date held not usurious, 3 How. 72, lY, 396. 
Bank notes are tender, 10 Wheat 347, II, 424. 
liiability of bank rec^Ting money on forged paper, 10 Wheat 342, 

343. 344. II, 421, 422. 

State banks not exempt from suit 9 Wheat 907, 908, H, 369, 370. 
Assumpsit lies to recover deposits, 2 Pet 324, II, 842. 
Quaere, whether bank's debtor can purchase dei«eciated notes of 
bank, 5 Pet 663. Ill, 209. 

4. NATIONAL BANKS. 
Powers under charter, 9 Wheat 823, II, 357. 
I^ay discount notes, 8 Wheat 349, II, 185. 
Charter provisions as to usury, 8 Wheat 354, 355, 11, 186. 
Acts ultra vires not questionable collaterally, 8 Wheat 355, II, 187. 



As avoiding insurance policy. See Insurance, 3, m. 
Fraud by mast^. See Shipping, 4. 

BASTABDS. 
Statute empowering inheritance from mother strictly construed. 5 

Wheat 260. II. 23. 
Virginia law operates prospectively, 5 Wheat 260, II, 24. 
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Illegitimate child is Alius nullius, 14 Pet. 198, IV, 45. 

Expediency of allowing inheritance is for legislature, 14 Pet. 198, 

199, IV. 45. 
Maryland statute construed, 14 Pet 199, IV, 45. 
Fact of marriage conclusive of legitimacy, 6 How. 689, IV, 678. 
Presumption of legitimacy overcome, how, 6 How. 697, IV, 679. 

BENEFICIAL ASSOCIATION& 

See Insurance. 

BIGAKY. 

See Marriage. 

BILL OF ATTAINDER. 
See Constitutional Law^ 8. 

BILL OF CBEDIT. 
See States, 5. 

BILL OF DISCOVEBY. 
See Discovery. 

BILL OF EXCEPTIONS. 

See Exceptions, Bill of. 

BILLS OF EXCHANGE. 
See Bills and Notes. 

BILLS OF LADING. 
See Carriers, 2. 

BILL OF PABTICULABS. 

See Pleading, 8. 

BILL OF REVIEW. 

See Equity, la 

» 

BILLS AND NOTES. 

Analysis of Title. 
1. REQUISITES AND VALIDITY. 

A. Form and contents of bills and drafts. 

B. Form and contents of notes. 
0. Acceptance. 

D. Consideration. 
B. Validity. 
«. CONSTRUCTION AND OPERATION. 

A. What law governs. 

B. Time and place of payment. 
0. Days of grace. 

8. NEGOTIABILITY AND TRANSP^ER. 
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4. RIGHTS AND LIABILITIES ON INDORSEMENT OR 
TRANSFER. 

A. Guaranty and Indorsement for accommodation. 

B. Indorsement for transfer. 

C. Bona fide purchasers. 

6. PRESENTMENT, DEMAND, NOTICE AND PROTEST. 

A. Necessity. 

B. Law governing. 

0. Presentment for acceptance. 

D. Sufficiency^ of presentment and demand. 

E. Protest and certificate. 

F. Sufficiency of notice. 

G. Waiver. 

6. PAYMENT AND DISCHARGE. 

7. ACTIONS. 

A. Right of action. 

B. Form. 

C. Defenses. 

D. Parties. 

E. Pleading. 

F. Producing instrument at trial. 

G. Presumptions and burden of proof. 
H. Admissibility of evidence. 

1. Trial. 

J. Damages. 

Cross References. 

Rights of creditors under assignment of. See Assignment for 
Benefit of Creditors, 2. 

Lien of banks on. See Banks and Banking, 3. 

Authority of officers to bind bank. See Banks and Banking. 3. 

Suits in federal courts dependent on diverse citizenship. See 
Courts, 6, c, 2. 

Adoption by federal courts of state practice in salts on. See 
Courts, 6, e, 1. 

Jurisdiction of circuit court. See Courts, 6, h. 

Modified by usage. See Customs and Usages. 

Action of debt on. See Debt, Action of. 

Parol evidence to vary. See Evidence, 11, a. 

To determine liability of signer. See Evidence, 11, a. 

Possession by executor as evidence of ownership. See Execu- 
tors and Administrators. 3. 

Liability of factor as acceptor. See Factors. 

Oral promise to accept as within statute of frauds. See Frauds^ 
Statute of. 

Guarantor entitled to notice. See Guaranty, 3. 

Notice required where parties are partners. See Partnership^ 
4, a. 

Note as payment See Payment, 1. 

Power of agent to protest. See Principal and Agent, 3, a. 
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Setoff in action against maker. See Setoff and Counterclaim. 

Liability of United States. See United States, 3. 

Void for usury. See Usury, 1. 

Party to paper as witness. See Witnesses, L 

1. REQUISITES AND VALIDITY. 

« 

A. Form and Contents of Bills of Exchange and Drafts. 
Order on part of fund not assignment, 5 Wheat. 286, II, 26. 
Usage permits draft on consignee, 1 Pet 288, II, 695. 
Bill drawn In one state on person elsewhere is foreign, 2 Pet. 590, 

II, 879; 10 Pet 579, III, 622; 12 Pet 54, III. 701. 
Power to draw equivalent to deposit of cash, 3 Pet. 428, III, 80. 

B, Form and Contents of Promissory Notes. 
Treasury note is promissory note, 13 Pet. 178, III, 810. 
Promise to pay "in office notes" is not, 14 Pet 299, IV, 52. 
Notes payable to bearer pass by delivery, 3 How. 577, IV, 459, 

C. Acceptance. 
Pre-existing debt, good consideration for, 2 Wheat. 73, I, 721; 2 Pet 

182, II, 823. 
Acceptor is principal debtor, 13 Pet. 148, HI. 804. 
Liability for failure to accept, 7 Cr. 503, I, 570. 
Oral promise to accept binding, 2 Pet 183, II, 825. 
Letter written previously construed as acceptance, 2 Wheat. 75, I, 

721; 1 Pet 284, II, 694; 4 Pet 121, III, 101. 
Must specify place, 3 Wheat. 144, 145, I, 760. 

Undertaking implied from authority to draw, 3 Wheat 146, I, 759. 
Presumption arising from acceptance, 2 Wheat. 387, I, 751. 
Acceptance binding though funds lacking, 2 Pet 183, II, 825. 
Authority to agent to draw construed strictly, 1 Pet 283, II, 694; 3 

Pet 430, III, 81. 

Evidence in action for breach of promise to accept, 4 Pet. 122, III, 

102. 
Doctrine of implied acceptances not favored. 4 Pet. 122, III, 103. 
Conditional acceptance must specify condition, 15 Pet. 395, IV, 119. 

D. Consideration. 
Damage to promisee is, 2 Pet 182, II, 823. 
Pre-existing debt is good consideration, 16 Pet 22, IV, 133. 

E. Validity, 
Note payable to bearer not affected by disabilities, 2 Pet. 323, II, 842. 
Principles of liability stated, 6 Pet. 59, III, 222. 
Note void if consideration unconstitutional, 8 Pet. 42, III. 421. 
Effect of invalidity of renewal note. 13 Pet. 310, III, 832. 
Notes given for purcliase of slaves held valid, 5 How. 142, IV, 554; 
6 How. 5, 6, IV, COl; 7 How. 728, IV, 740. 
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2. CONSTRUCTION AND OPERATION, 

A. WJiat Law Qovems. 

Bills and notes axe contracts of state where payable, 4 Pet. 123, III, 

103; 12 Pet. 55, III. 702; 4 How. 278, IV, 503; 6 How. 307, IV, 

568. 

Note payable to bearer governed by law of holder's residence, 3 

How. 577, IV, 459. 
Law of place where indorsement made governs liability, 6 Cr. 224, 
I, 432; 4 How. 278, IV. 503; How. 277. IV, 842. 

B. Time and Place of Patment, 
Note payable immediately if not dated. 7 Cr. 217, I, 505; 9 Wheat. 

561, II, 285. 
Date of payment of bill not presented for acceptance, 1 Pet. 32, II, 

653. 
Place of payment subject to stipulation, 13 Pet. 150, III, 805. 
Making payable at bank waives right to set ofiT, 9 Cr. 11, I, 626. 

(7. Days of Grace. 
Usage of bank binds indorser, 9 Wheat. 584, II, 296. 
Days of grace allowed by usage only, 9 Wheat. 586, II, 297. 
Becomes part of contract, 12 Wheat 342. II, 582; 1 Pet 31. II, 653. 
Usage where bill drawn or payable governs, 1 Pet 34, II, 654. 
Usage of banks in District of Columbia upheld, 9 Wheat 593, II, 301; 

4 How. 326, IV, 508. 
If third day is Sunday, bill is due Saturday, 6 Wheat. 103, II, 51. 

3. NEGOTIABILITY AND TRANSFER. 
Indorsement of treasury certificate in blank sufficient, 9 How. 600, 

IV, 890. 
Indorsement in blank confers right of action, 3 Wheat. 182, I. 765. 
If for accommodation is letter of credit, 5 Cr. 150, I. 334. 
And precludes denial that it was not filled up, 5 Cr. 151, I, 332. 
Holder may insert name over blank indorsement, 11 Pet. 84, III, 647. 
Effect of delivery to bank for collection, 1 Pet. 34. II, 654. 

4. RIGHTS AND LIABILITIES ON INDORSEMENT OR 

TRANSFER. 

A. Oiiarantp and Indorsement for Accommodation, 

Accommodation indorser by Virginia law promises to pay, 5 Cr. 51, 

I, 323. 
Maker and indorser charged equally, when, 5 Cr. 53. I, 323. 
Indorser liable as soon as note due, 5 Cr. 53, I. 323. 
Cannot set up want of consideration, 3 Pet 476, III. 90., 
First indorser cannot enforce contribution from second, 3 Pet 477, 

III, 90. 
Consideration is credit given by Indorsee, 2 Pet 348, II, 845. 
Surety becomes principial debtor after Judgment, 3 Wheat 526, I, 

793. 
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Guarantor bound without notice^ 12 Pet. 503, III, 758; 2 How. 485, 

IV, 353. 
Rights of person indorsing on faith of guaranty, 7 Or. 07, I, 478. 
Right to recover from guarantor, 7 Pet 127, III, 355. 

B, Indorsement far Transfer, 
Signature evidence of promise to pay, 12 Wheat. 841, II, 581. 
Implied contract of first indorser, 3 Pet 474, III, 80. 
Indorsee may save indorser by taking up note, 3 Pet 474, III, 89. 
Payment by indorser consideration for promise by maker, 7 Cr. 275, 

I, 513. 

Indorsee cannot sue remote indorser at law, 3 Gr. 317, I, 243; 5 Gr. 

329, I, 369. 
In Virginia and Kentucky he may in equity, 5 Gr. 833, I, 367; 2 Pet 

348. II, 845. 
Maker must be sued first 5 Gr. 153, I, 335; 5 Gr. 834, I, 369; 2 Pet 

348, II. 845. 
Immediate indorser may be exempted from primary liability, 8 How. 

531, IV, 449. 
Action against maker or indorser when both liable^ 7 How. 229, IV, 

702. 
Want of diligence discharges if note is conditional payment 1 Or. 

192, 193, I. 162. 
Diligence excused by maker's discharge in Insolvency, 2 Pet 849» 

II, 846; 8 How. 533. IV, 449. 

Due diligence in collection by agent 2 How. 454, IV, 350. 

Indorser not discharged by failure to levy execution, 3 Wheat 526» 
1,793. 

Agreement for delay without consideration does not discharge in- 
dorser. 12 Wheat 557. II, 629. 

But if valid it does, 12 Wheat 557, II, 630; 6 Pet 260, III, 251. 

Neglect to sue for escape of maker discharges, 4 Pet. 388. III. 127. 

Joint indorser has right of contribution, 12 Wheat 598, II, 638. 

But indorsement must be joint, 5 How. 292, IV, 567. 

Contract between indorsers to divide loss valid, 5 How. 291, IV, 567. 

Jurisdiction of federal court in suit thereon. 6 How. 290, 291, IV» 
566. 

Presumption as to value paid, 7 Gr. 163, 1, 494. 

O. Bona Fide Purchasers, 
Want of consideration no defense against 15 Pet. 393, IV, 119. 
Have good title if without notice of defects, 16 Pet. 15, IV, 128. 
Purchaser before due not bound to prove bona fide, 16 Pet. 16, IV, 

129. 
May maintain action on fraudulent note, 4 How. 416, IV, 513. 
Indorser entitled to injunction against execution when, 5 Pet 114» 

III, 160. 

Pencil marks on note held to carry notice, 14 Pet 320, 321, IV, 56. 
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5. PRESENTMENT, DEMAND, NOTICE AND PROTEST. 

A, Necessity. 
Drawer of bill entitled to notice, 4 Cr. 154, I, 273; 12 Wheat. 341, 

II, 581. 

Accommodation indorser also entitled, 4 Cr. 161, I, 272. 
Demand must be made on third day, 9 Wheat 584, 585, II, 298. 
Notice of dishonor in due time, 3 Pet. 90, III, 25; 7 Pet 291, III, 379. 
General rule as to diligence, 7 Pet. 127, III, 355. 
Liability of indorser fixed by notice, 9 How. 558, IV, 884. 
Where maker dies demand must be on representative, 3 Pet. 91, III, 

25; 4 Pet 384, III. 127. 
Drawer not entitled to notice, when. 10 Pet 577, III, 621; 2 How. 

479. IV. 351. 
Demand and notice by notary unnecessary, 8 Wheat. 331, II, 182; 

2 How. 71, IV. 278. 
Damages on protested foreign bill, part of contract, 2 How. 737, IV, 

390. 
Effect of failure of bank for collection to give notice, 1 Pet 35, II, 

655. 
Demand unnecessary to charge maker or acceptor, 11 Wheat 175, 

176, II. 460. 
Protest of note or inland bill unnecessary, 6 Wheat. 152, II, 69; 6 

Wheat 575, II, 99; 2 How. 71, IV, 278; 6 How. 29, IV, 605; 8 

How. 235, IV, 772. 
Guarantor bound without notice, 12 Pet. 503, III, 758; 2 How. 485, 

IV, 353. 
Notice excused If prevented by person entitled, 2 Pet. 102, II, 807. 
Removal of maker without holder's knowledge excuses, 9 Wheat 

602, II, 304. 
Drawer may protest bills of one having overdrawn, 3 Pet 429, 

III, 80. 

B, Law Governing, 
IMjiryland act governing protests construed, 5 How. 397, 400, IV, 574. 
Bill drawn by one government on another, not subject to protest, 5 
How. 400, IV, 575. 

C. Preaefitment for Acceptance. 
Proof of protest for nonacceptance unnecessary, 3 Dall. 368, I, 51. ' 
Bill need not be presented for acceptance, but notice of nonpay- 
ment necessary, 1 Pet 35, II, 656; 2 Pet 178, 179, II, 822. 

D. SuHiciency of Presentment and Demand. 
Demand must be made on last day of grace, 2 Wheat 377, I, 749; 

11 Wheat 438, II, 518. 
If payable at bank, within banking hours, 2 Pet. 549, II, 872; 3 How. 

531, IV, 449. 
Bill must be exhibited, 4 How. 274, IV, 50S. 
Sufficient to prove due diligence, 10 Pet. 580, III, 622. 
Whether demand duly made is matter of evidence, 11 Wheat. 437, 

II, 518. 
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Demand on fourth day according to bank's usage, 11 Wheat. 438, 

II, 516; 1 Pet. 34. II, 655. 
Cannot be made by mail, 9 Wheat. 601, II, 304. 
Mere distance does not excuse demand, 9 Wheat. 600, II, 304. 
Formal demand unnecessary if no fifnds in bank, 11 Wheat 177, II, 

462. 
Usage of bank to give notice of maturity, 3 How. 531, IV, 449. 
Sufficiency where payable at bank, 1 Pet. 617, II, 780. 

E, Protest and Certificate, 
Protest of bill not always necessary, 2 How. 72, IV, 279. 
Notary must record protests in Louisiana, 5 How. 62, IV, 543. 
Protest evidence of demand, 8 Wheat 333, II, 183; 2 Pet. 179, II, 823. 
Of dishonor, 2 Pet. 179, II, 822. 

Statement of presentment at bank sufficient, 5 How. 71. IV, 644. 
Protest to be evidence must be regular, 5 How. 71, IV, 643. 
Inadmissible to prove presentment when payment only demanded, 4 

How. 274, 275. IV, 502. 
Protest may be drawn up after presentment, 6 How. 29, IV, 605. 
Protest is not evidence in chief, 8 Wheat 331, II, 183. 

F. Sufficiency of Notice, 
Person making demand must give notice, 6 How. 258, IV, 640. 
Due diligence depends on circumstances, 2 Pet 551, II, 872. 
Highest degree of diligence not necessary, 6 Pet. 257, III, 250. 
Notice sufficient if actually received, 2 Pet 132, II, 809; 9 Pet 47, 

III, 490. 
Due diligence does not imply receipt of notice, 1 Pet 582, II, 770; 4 

How. 349, IV, 511. 
Notice need not name holder, 11 Wheat 436, II, 614. 
Nor state that indorser is looked to for payment, 2 Pet. 653, II, 873. 
Notice on last day of grace sufficient, 6 Wheat 103, II, 61, 62. 
May be sent on day after dishonor, 9 Pet 45, III, 490. 
Personal notice necessary if parties In same town, 2 Pet. 101, II, 

806; 6 How. 257, IV, 639. 640. 
Must be given at indorser*s residence, 2 Pet 102, II, 807; 2 Pet 134, 

II, 810. 
Or office, 1 Pet 583, II, 772. 

If Indorser absent indefinitely notice excused, 2 Pet. 101, 106, II, 806. 
Personal notice includes leaving copy, 6 How. 257, IV, 639. 
Notice need not state dcauand at t)ank, 11 Wheat 437, II, 518. 
May be given by notary public, 2 Pet 549, II, 871. 
But not part of official duty. 2 How. 72, IV, 278. 
Need not Inquire as to indorser's residence, 4 How. 347, IV, 510. 
Notice may be given by agent, 4 How. 345, IV, 610. 
Notary in possession of note is agent, 4 How. 346, IV, 510. 
May be received by fellow boarder, 6 Pet 257, III, 250. 
May be given by mail, 6 Wheat 103, II, 51. 
Mailing on day of protest sufficient, 11 Wheat 433, II, 514. 
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Must be given day after last day of grace, 1 Pet. 618, II, 781. 
Residence in another town warrants mailing, 1 Pet 583, II, 773; 1<V 

Pet 581, IIL 623. 
Should be directed to nearest postofflce, 1 Pet. 584, II, 773; 2 Pet^ 

652. II, 873; 6 How. 258, It, 640. 
Custom of receiving letters determines address, 1 Pet. 584, II, 774. 
If at distant office, must be sent there, 1 Pet. 583, II, 773. 
If residence in one town, is receivable there, 1 Pet. 585, II, 775. 
If postofflce definite notice sufficient, 2 Pet. 552, II, 873. 
May be sent to only address in reach of sender, 2 Pet 552, II, 873.. 
May be addressed to county, 2 Pet 552, II, 872. 
Messenger necessary where mail unavailable, 1 Pet 584, II, 774. 
Ignorance of address excuses notice, 2 How. 481, 482, IV, 352. 
If only address ascertainable is wrong, notice sufficient, 9 How. 558». 

IV. 885. 
What is evidence of waiver of personal notice, 6 How. 259, IV, 641^ 
Custom of bank to give notice by mall, 6 How. 259, IV, 641. 

G. Waiver, 
Promise to pay after knowledge of dishonor waives, 12 Wheat 188». 

189, II, 559. 
Undertaking of indorser held waiver, 6 Wheat. 576, II, 100, 
Release of maker waives notice, 2 How. 72, IV, 279. 

6. PAYMENT AND DISCHARGE. 
Drawee may intervene after protest 1 Pet. 262, II, 693. 
Defenses available after intervention, 1 Pet. 262, II, 693. 
Amount recoverable, 1 Pet 262, II, 693. 
Drawers so intervening acquire no rights as holders, 1 Pet. 285, II; 

695. 
But payee taking up supra protest becomes holder, 2 How. 738, TV, 

391. 
Indorser paying is subrogated to holder's rights, 8 Wheat 526, I; 794; 

7. ACTIONS. 
A, Right of Action. 
Reassignment not necessary to suit on original debt, 1 Cr. 194, 1, 16S: 
But bills given as payment must be dishonored, 8 How. 511, IV, 444. 
Jurisdiction of federal court, 2 How. 243, IV, 307. 
Equity will enjoin judgment on bill, when, 14 Pet 119, 121, IV, ^< 

B, Form. , 
In Virginia assignee may sue in debt, 1 Cr. 298, I, 167. 
But not in Maryland. 1 Or. 345, 1, 178. 
Debt lies against acceptor, 2 Wheat 389, I, 752. 
Against maker of note by indorsee, 6 Pet 24, III, 216. 

0. Defenses, 
Judgment as bar to suit on original debt, 1 Cr. 193, I, 163. 
Defenses available against remote indorsee, 5 Cr. 331, I, 368. 
Possession of funds by payee is defense, 2 Pet 449; II, 871.. 
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Bill protested for nonacceptance, subject to infirmities, 13 Pet. 79, 

III, 797. 

Setoff in suit against indorser, 3 How. 533, IV, 449; 6 How. 329, IV, 
651; 9 How. 278. IV, 842. 

D. Parties. 
Plaintiff where payee president of corporation, 8 Or. 34, I, 593. 
United States may sue on note Indorsed to treasurer, 3 Wheat. 180, 

I. 765. 
Effect where indorser is administrator of maimer, 8 Pet. 90, III, 26. 

E. Pleading. 
Immaterial averment need not be proved, 8 Gr. 209, I, 230. 
Declaration against indorser should aver notice, 6 Gr. 225, I, 434. 
Must aver consideration, 7 Gr. 164, I, 494. 

Declaration that agent made note is good, 8 Wheat 670, II, 207. 
Must aver custom as to day of grace, 9 Wheat. 596, II, 301. 
Special count not necessary to admit secondary evidence, 9 Wheat. 

597, 598, II. 303. 
Averment of demand at bank held sufficient, 1 Pet. 93, II, 668. 
Averment of demand at place of payment unnecessary, 14 Pet 44, 

IV, 12. 

Averment of legal effect of note is surplusage, 8 Pet 370, III, 459. 
IncoiTect statement of rate of interest is fatal, 13 Pet 179, III, 810. 
If note names place, declaration must also, 9 Wheat 562, II, 285; 

14 Pet 44, IV. 13. 
In fedeiul court allegations of citizenship necessary, 6 How. 36, IV, 

605. 
Presumption as to sufficiency of money counts, 6 How. 37, IV, 606. 

F. Producing Instrument at Trial. 
In assumpsit production is necessary, 7 Gr. 218, I, 505. 
Necessary to verify plaintiff's title, 9 Wheat 564, II, 287. 
l*roductiou for cancellation, 3 Pet. 8, III, 8. 
Recovery on second of exchange, without producing first, 13 Pet 207, 

III, 820. 

G. Presumptions and Burden of Proof. 
Indorsement prima facie evidence of consideration, 5 Gr. 332, I, 368. 
Bill of exchange is evidence of value received, 5 Wheat. 282, II, 24. 
Possession by assignor not evidence of property, 7 Gr. 163. I, 493. 
Subsequent possession by prior indorser is, 3 AVheat. 183, I, 762. 
Notary's acts presumed regular, 11 Wheat. 181, 182, II, 463. 
Protests produced are evidence of demand and protest, 10 Pet. 582, 

III, 623. 
Plaintiff must prove indorsement in suit against indorser, 11 Wheat. 

439, II, 518. 
Burden to show payment on maker, when, 1 Pet 617, II, 781; 13 Pet 

148, III, 804; 9 How. 279, IV, 842. 
Indorsee must show title, 6 How. 198, IV, 027. 
Notes on U. S. Reports— 4 
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H, Admissibility of Evidence. 
Unaccepted bill admissible as evidence of nonpayment, 3 Dall. 424, 

I. 92. 

Admission of Indebtedness sufficient to prove transfer, 12 Pet. 87, 

III, 708. 
Books of notary admissible to prove demand, 8 Wheat. 337, II, 183. 
Testimony of notary admissible to prove notice, 10 Pet, 580, 111, 622. 
To prove presentment, 4 How. 325, IV, 508. 

Evidence of mailing admissible to prove notice, 6 Wheat. 106, II, 52. 
Of mail routes admissible to prove diligence, 10 Pet. 579, III, 622. 
Parol evidence admissible to show place of payment, 1 Pet 91, II, 

. 008. 
Record of suit, evidence of diligence, 3 How. 532, IV. 449. 
Prosecution of suit, test of diligence, 3 How. 533, IV, 449. 
Parol admissible to prove assignmept, 6 Pet 57, III, 222. 
To prove interest of parties, 6 How. 197, IV, 627. 
Payee may show bill void, 11 Pet 94, III, 648. \ 
Party cannot Impeach instrument, 6 Pet 57, III, 219; 11 Pet. 95, 

III, 648; 4 How. 417, IV, 514. 
Maker cannot prove facts to discharge indorser, 8 I et. 16, III, 418. 
Party cannot show consideration illegal, 3 How. 80, IV, 390. 
Parol evidence inadmissible to show nominal liability, 6 Pet 57, III, 

221. 

/. Trial. 
What is due diligence Is question of law, 1 Pet 583, II, 771; 9 Pet 

46, III, 490; 10 Pet 581, III, 623; 2 How. 480, 481, IV, 351; 4 

How. 345, IV, 570; 9 How. 557, IV, 884. 
Whether conversation amounted to waiver is for jury, 7 Pet 290, 

III, 378. 
Court not bound to declare law, when, 1 Pet 36, II, 656. 
Instruction as to necessity for personal demand correct, 1 Pet. 92, 

II. 668. 

J. Damages, 

Jury cannot add interest, 11 Wheat. 441, II, 519. 

BLOCKADE. 
See War. 7, b. 

BONA PIDE PUBCHASEBS. 
Of negotiable paper. See Bills and Notes, 4, d. 
Of lands. See Vendor and Purchaser, 5. 

BONDS. 
See, also, Principal and Surety. 
Security on appeal. See Appeal and Error, 6, b. 
Liability on appeal bonds. See Appeal and Error, 12. 
Bonds for payment of duties. See Customs Duties, 4- 
Of public officers. See Officers, 4. 
Bottomry bonds. See Shipping, 6. 
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Supersedeas bonds. See Supersedeas. 

Embargo bonds. See War, 7, d. 
Bond must be under seal, 15 Pet. 311, IV, 112. 
In construing bond intention governs, 3 Or. 235, I, 233. 
Recitals govern liability, 1 How. 184, IV, 235. 
Obligee may be one of obligors, 4 How. 587, IV, 529. 
Assignee takes subject to equities, 12 Wheat 608, II, 639. 
Time necessary for presumption of payment, 2 Or. 184, I, 195. 
Bond not assignable in Virginia, when, 6 Cr. 85, I, 387. 
One not owner cannot sue on bond. 10 Wheat. 409, II, 431. 
Real plaintiff in suit for use, 10 Wheat. 409, II, 432. 

•BOTTOMRY. 
See Shipping, 6. 

BOUNDARIES. 

Between nations, a political question. See Constitutional Law. 
3, c, 2. 

Oonstiniction of compact between states, a judicial question. 
See Constitutional Law, 3, c, 2. 

Jurisdiction of federal courts to determine state boundaries. 
Seo Courts, 6, c, 1. 

Jurisdiction of supreme court See Courts, 6, g 1. 

Boundaries ascertained from survey. See- Public Lands, 2, a, 1. 

Of entry on public lands. See Public Lands, 2, b, 2, 3. 

Of states. See States, 3. 

Settlement of boundaries by treaty. See Treaties, 4. 
Middle of navigable river is boundary line, 3 Dall. 463, I, 95. 
Call to stop at means to cross river, 7 Wheat. 12. II, 111. 
Rule for surveying land on road, 5 Cr. 226, I, 342. 
Rule for surveying land on creek. 5 Pet 488, III, 394. 
Distances on large river taken within meanders, 2 Wheat. 211, I, 731. 
Boundary follows change in course of stream, 5 Wheat. 380, II, 43; 

10 Pet 717, III, 628. 
Grant of island, adding courses and distances construed. 6 Cr. 228, 

I, 437. 
Magnetic meridian governs calls for courses and distances, 9 Cr. 

177, I, 656; 4 Wheat 452, I, 899. 
Monuments control courses and distances, 9 Cr. 178, I, 656; 2 Wheat. 

321, 1, 741; 4 Wheat 452, I, 899; 7 Wheat 10, II, 110; 3 Pet. 98, 

III, 27. 
But not if monuments are uncertain, 4 Cr. 176, I, 274; 9 Cr. 168, I. 

656; 2 Wheat 321, I, 741; 6 Wheat. 382, II, 102; 3 Pet 96, III, 2(>. 
Jury must determine consistency of calls, 6 Pet. 510, 511, III, 290. 
Hearsay admissible to prove boundaries, 6 Pet. 341, III, 261. 

BRIDGES. 

Condemnation for public use. See Eminent Domain. 
Franchise superseded by ferry franchise, 11 Pet 541, III, 682. 
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Bridge franchise held not exclusive, 11 Pet. 544-551, III, 682. 
Powers implied under bridge franchise, 11 Pet. 598, 599, III, 695. 
Whether bridge obstructed stream, quaere, 9 How. 658, IV, 896. 

BBITISH GBANTS. 
. See Public Lands, 5, c. 

BBOKEBS. 

See, also. Factors; Principal and Agent 
Insurance brokers. See Insurance, 1. 

CANALS. . 
Provision in charter authorizing contracts, construed, 8 Pet. 212, III^ 

441. 
Power to levy toll for merchandise strictly construed, 9 How. 186^ 

187, IV. 829. 

CANCELLATION OF INSTBUMENTS. 
Deeds will be set aside for undue influence, 11 Wheat. 125, II, 456. 
Equity may cancel void deed, 6 Pet 99, III, 235. 
Cancellation does not in Kentucky, reinvest grantor's title, 7 Pet 

213, III, 365. 
Agreement may be canceled for mistake, 11 Pet 71, III, 644. 

CABBIEBS. 

Delivery to, as passing title. See Sales, 4. 
Carrfage by water. See Shipping, 8. 

1. CONTROL AND REGULATION. 
Law of carriers strictly applied, 2 Pet. 154, II, 815. 
Carriers bound to receive goods, 6 How. 282, IV, 657. 

2. CARRIAGE OF GOODS. 
Bill of lading not conclusive of title, 6 Cr. 340, I, 458. 
Assignment of cargo, good against all persons, 1 Pet. 445, II, 739. 
Indorsement of bill transfers goods, 1 Pet. 445, II, 739. 
Bill of lading passes by indorsement, 1 Pet. 445, II, 739. 
Consignee may indorse as agent of owner, 1 Pet. 445, II, 738. 
Indorsement for use of another passes title, 8 How. 439, IV, 791. 
Assent in such case presumed, 8 How. 440, IV, 793. 
Failure to deliver bill does not invalidate assignment, 4 Pet. 151, III^ 

106. 
Carrier chargeable as insurer, 6 How. 381, IV, 654. 
If liability restricted, burden is on plaintiflP, 6 How. 384, IV. 660. 
But carrier still bound to use ordinary care, 6 How. 382, IV, 655. 
Intent to limit liability must be clear, 6 How. 383, 384, IV, 659. 
Burden of proving agreement is on carrier, 6 How. 383, IV, 658. 
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Shipper may sue on agreement between carriers, 6 How. 380, IV, 
652. 

Compensation where amount shipped not ascertained, 8 Pet. 198, III, 

440. 
Carrier has Hen for freight, 6 How. 380, IV, 652. 

3. CARRIAGE OF PASSENGERS. 
Carrier responsible for negligence of employees, 2 Pet. 155, II, 816. 
But only ordinary neglect, 2 Pet. 156, II, 816. 
W^here carriage gratuitous, liable only for gross neglect, 2 Pet. 156, 

II. 816. 
Warrants skill of employees, 13 Pet. 191, III. 810. 
Carrier liable, although injury caused by passenger, 13 Pet. 193, III, 

815. 
Accident raises presumption of negligence, 13 Pet. 193, III, 812. 
Slaves are passengers, 2 Pet. 155, II. 815. 

But liability extends only to ordinary neglect, 13 Pet. 192, III, 812. 
Carrier not responsible for baggage secretly can-ied, 6 How. 417, IV, 

668. 

CENSUS. 
Is standard for apportioning direct taxes, 5 Wheat 321, II, 34. 

CERTIFICATE OF DIVISION. 
See Courts, 6, g, 3, b, c, d. 

CEBTIORABI. 
Never issues to remove cause for defect of jurisdiction, 3 Dall. 413, 

I, 92. 
From circuit to district court after final decree, 2 Wheat. 225. I. 734. 
Certiorari awarded where citation not sent up, 3 Cr. 514, I, 259. 
Certiorari issued to certify execution, 7 Cr. 290, I, 519. 
May issue to bring up record, 1 Pet. 472, II, 751; 8 Pet. 256, III, 445. 
To complete record, o' How. 556, IV, 453. 
Return to writ may be made by clerk, 9 Wheat. 526, II, 272. 

CHAMPERTY AND MAINTENANCE. 
Bight to sue not forfeited by champertous agreement, 10 Pet. 219, 
III. 564. 
. In Kentucky, deed passes title notwithstanding adverse possession, 
1 Wheat 296, I, 692. 

CHABITABLE USES. 

See Charities. 

CHABITIES. 

Charitable corporations. See Corporations, 2. 

Dedication for charitable purposes. See Dedication, 1. 
Consideration stipulated for by donors, 4 Wheat. 642, I, 954. 
Grant to religious society for cemetery valid, 2 Pet. 584, II, 877. 
Need not be particular grantee, 2 Pet 584, II, 876. 
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Statute of mortmain not in force in Pennsylvania, 2 How. 187, IV, 

282. 
Trust not enforceable where vague and uncertain, 4 Wheat 39, I, 

813; 9 How. 80, IV, 816. 
Unincorporated society cannot take, 4 Wheat. 28, I, 812. 
43 Ellz., chap 4, in force in Pennsylvania. 2 How. 192, IV, 286. 
Devise not void because ministers excluded from office, 2 How. 191, 

197, IV, 293, 295. 
Devise strictly construed by courts, 2 How. 198, 199, IV, 294. 
Statute 43 Bliz. repealed in Virginia, 9 How. 78, IV, 816. 
Religion, charity, and education are competent legatees, 4 Wheat. 

646. I, 958. 
Visitatorial power at common law, 4 Wheat 675, I, 957. 
Grant to pious uses enforceable through government, 2 Pet. 584, II, 

877. 
Devise to city to supply water valid, 2 How. 188, 190, IV, 285. 
State only can question power to execute trust, 2 How. 191. IV, 285. 
Trust enforceable if devise good, although object indefinite, 2 How. 

194, IV, 287. 
Jurisdiction of equity dependent on 43 Bliz., 2 How. 193, IV, 287, 28D. 

CHABTEBrPAIlTY. 
See Shipping, 3. 

CHATTEL MOBTGAGE. 
Sale construed as. See Sales, 7. 

CHOSES IN ACTION. 

Assignment of. See Assignment, 1. 

Right of husband to wife's. See Husband and Wife. 

CIRCUIT COURT. 

See Courts, 6, h. 

CITATION. 
See Appeal and Error, 6, c. 

CITIZENS. 
See, also. Aliens; Domicile. 
Status regulated by domicile, 2 Wheat. 246, I, 735. 
Citizenship may be presumed, 7 Wheat. 546, II, 145; 6 How. 185, IV, 

. 623. 
What necessary to citizenship, 3 Pet 155, III, 36. 
Included persons in United States, in 1783, 3 Pet 161, III, 36. 
Children born of aliens while resident are citizens, 3 Pet IW, III, 

37; 3 Pet 245, III, 58. 
Birth and residence before revolution determines citizenship, 3 Pet. 

245, III, 58. 
Treaty of 1783 released England's claim to allegiance, 3 Pet. 247, 
III, 59. 
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Corporation is not citizen, 5 Or. 59, I, 323; 5 Cr. 87, I, 326. 

I*ersons in United States in 1776 presumably citizens, 3 Pet. 123, III, 

34. 
Citizen of United States is citizen of state, 6 Pet 762, III, 331; 8 

Pet. 115, III, 430. 
Citizenship may depend upon intention, 6 How. 185, IV, 623. 
Effect of Declaration of Independence on citizenship; 3 Dall. 224, 225, 

I, 33. 
Effect of New Jersey act claiming allegiance, 2 Cr. 280-336, I, 204; 

4 Cr. 214, I, 279. 
Actual removal necessary to expatriation, 3 Dall. 152, 1, 29; 2 Wheat. 

98, I, 723. 
Native character does not revert by return, 3 Wheat. 51, I, 758. 
Quaere, whether citizen can renounce allegiance, without legislation, 

7 Wheat. 347, II, 138. 
Allegiance may be released by consent, 3 Pet. 125, III, 35. 
Marriage with alien does not make woman alien, 3 Pet 246, III, 68. 
Election of citizenship under treaty of 1783, 3 Pet 247, III, 58. 

CIVIL BIGHTS. 
Protection of, by constitution. See Constitutional Law, 5. 

CLEIIKS OF COUBTS. 
Each party liable to clerk for fees, 7 Cr. 277, I, 514. 
Judge may appoint pro tem., 16 Pet 84, IV, 145. 

COLLISION. 
See, also. Shipping. 

Admiralty Jurisdiction. See Admiralty, 1, b. 
Owner liable for, when, 1 How. 36, IV, 221. 

Not for collision resulting from pilot's negligence, 1 How. 35, IV. 221. 
Where both vessels at fault loss apportioned, 1 How. 92, IV, 224; 5 

How. 503, IV, 586. 
If neither at fault each bears own loss. 1 How. 92, IV, 224. 
Vessels under sail must avoid those at anchor, 1 How. 93, 94, IV, 

224. 

Fact that anchorage improper will not excuse negligence, 1 How. 94, 
IV, 225. 

Steamer out of course liable for collision, 5 How. 465, IV, 584. 
Degree of speed regulates degree of caution, 5 How. 502, IV, 585. 
Vessel having wind free must avoid other, 10 How. 581, IV, 934. 
Vessel on starboard tack may keep course, 10 How. 581, IV, 934. 
Steam vessel under same obligations as sail vessels, 10 How. 583, IV, 

934. 
Steamers meeting must port helms, 10 How. 583, IV, 934. 
Steamer meeting sailing vessel must slacken speed, when, 10 How. 

606. IV, 930. 
Steamer bound to avoid sailing-vessel, 10 How. 583, IV, 934; 10 How. 

606, IV, 936. 
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Competent lookout forward necessary, 10 How. 585, IV, 935; 10 How. 

607, IV, 937. 
Loss falls on vessel at fault, 10 How. 605, IV, 937. 
Ijiability for collision in English waters determined how, 1 How. 33, 

IV. 219. 
Measure of damage Is actual damage, 1 How. 35, IV, 220. 
Jury must locate fault, 1 How. 36, IV. 221. 
Preponderating evidence necessary to fix liability, 5 How. 501, IV, 

COLONIAL GIIANTS. 

See Public Lands. 4. « 

COLOR OP TITLE. 
See Adverse Possession, 2, a. 

COMITY. 
See Courts. 7. 
As between states. See States, 1, a. 

COMHEBCE. 

1. POWER TO REGULATE IN GENERAL. 

Congress may regulate under constitution, 9 Wheat 186-189, 211, II, 

213, 227. 
Does not extend to commerce wholly within state, 9 Wheat. 194, 

II, 221; 5 How. 620, IV, 587. 
But Includes interstate commerce, 9 Wheat. 193-195, II, 220. 
Power limited only by constitution, 9 Wheat. 196, II, 223. 
Includes power over thing to be regulated, 9 Wheat 209, II, 226. 
Object of commerce clause, 9 Wheat. 231, II, 241. 
Power of Congress is exclusive, 11 Pet. 158, III, 658; 15 Pet. 511, IV, 

125. 
Question not decided in, 11 Pet 132, 139, 145, III, 652; 7 How. 395, 

396, IV. 715. 
State laws in conflict with power are void, 2 Pet 252, II, 832; 5 How. 

174, IV. 586. 
Quaere, how far consistent state laws operative, 15 Pet. 509, IV, 125. 
State laws may indirectly affect commerce, 7 How. 402, IV, 716. 
Question where power stops is judicial, 5 How. 574, IV, 587. 

2. SUBJECTS AND MEANS OF REGULATION. 
Power operates on all subjects of commerce, 9 How. 566, 567, IV, 887. 
Import defined, 12 Wheat. 437, 11, 595; 5 How. 594, IV, 597; 5 How. 

614, rV, 599. 
Tax on goods in original package void. 12 Wheat 442. II. 597. 
Sale is object of importation, 12 Wheat. 447, II. 602. 
State cannot exact license from importer, 12 Wheat. 448, 449, II, 603. 
Persons are not subjects of commerce^ 11 Pet 136, III, 653. 
State may require master to report concerning immigrants, 11 Pet 

132, III. 651. 
But contra, dissenting opinion, 11 Pet 161, III, 668. 
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Law Imposing tax on alien passengers void, 7 How. 283-573, IV, 709. 
Commerce includes navigation, 9 Wlieat 189, 190, II, 216; 11 Pet 

134, III, 653; 12 Pet 78, III, 707. 
Comprehends navigation within state, 9 Wheat. 197, II, 224; 11 Pet. 

155, III, 657. 
Includes regulation of vessels carrying passengers, 9 Wheat. 215, 

217, II, 227. 
State law authorizing obstruction by dam, void, 2 Pet. 252, II, 833. 
Congress may provide penalties for theft on vessels, 12 Pet 78, III, 

707. 
Commerce clause in ordinance of 1787 construed, 3 How. 230, IV, 

415. 
Congress may regulate ferries, 8 How. 581, IV, 805. 
States cannot levy tonnage duties, 9 Wheat. 201, 202, II, 229. 
State inspection laws valid, 9 Wheat. 203, II, 225; 12 Wheat 438, 

II, 596. 

Intoxicating liquors subjects of commerce, 6 How. 577, IV, 588. 
■State may not prevent importation under police power, 5 How. 574- 

610, IV, 588, 589, 597. 
But may regulate sales as to quantity, 5 How. 577, 610, 632, IV, 

589, 592. 596. 
State may regulate granting of such licenses, 5 How. 597, IV, 598. 
Fact that liquors are imported does not invalidate, 5 How. 632, IV, 

598. 
Nature of goods determines right to regulate, 5 How. 599, 600, IV, 

598. 
Power of Congress not exclusive unless exercised, 5 How. 580-582, 

IV, 590. 
Police powers may incidentally affect commerce, 5 How. 592, IV, 591. 
Buying and selling foreign bills is not commerce, 8 How. 81, IV, 758. 
States cannot exact transit duty on passengers, 7 How. 463, IV, 714. 

COMMON LANDS. 

^'Common*- defined, 6 Pet. 435, III, 272. 

Sovereign cannot grant rights in common lands, 10 Pet. 730, III, 632. 

COMMON LAW. 

Jurisdiction of supreme court See Courts. 6, g, 1. 
Common law originating in customs, 9 Wheat. 585, 586, II, 297. 
In contradistinction to statute law, 6 Pet. 110, III, 236. 
English common law is law of states. 9 Cr. 333, I, 666; 5 Pet. 241, 

III, 169; 5 Pet 280, III, 173. 

Only adopted so far as applicable to conditions, 2 Pet 144, II. 813. 

Meaning of term in constitution, 3 Pet 446, III, 83. 

United States as such has no common law, 8 Pet. 658, 659, III, 483; 

12 Pet. 621, III, 770. 
But supreme court follows if statute not contrary, 14 Pet. 626. IV, 89. 
Where English law adopted, English decisions govern, 9 How. 618, 

IV, 892. 

Christianity is part of common law, 2 How. 198, IV, 293. 
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COMPOSITION WITH GBEDITOBS. 

See, also, Assignment for Benefit of Creditors; Bankruptcy; Insolv- 
ency. 
In cases of composition debtor must pay promptly, 12 Pet 191, III, 

722. 
Separate agreement with one creditor void, 12 Pet. 199, II, 723. 

GOMPBOMISE AND SETTLEMENT. 
Power of attorney to compromise. See Attorney and Client. 
Between state and United States, as to public lands. See Public 
Lands, 1. 
Agreement as to title, confirmed by legislature, binding, 11 Wheat. 
148-150, IL 459. 

CONFISCATION. 
Of enemies' property. See War, 11. 

CONFLICT OF LAWS. 

Governing negotiable paper. See Bills and Notes, 2, a; 5, b. 

Contracts. See Contracts. 1. f. 

Penal laws. See Criminal Law, 1. 

Begulating recording of deeds. See Deeds, 2. 

Governing disposition of lands. See Deeds, 3. 

Of personal property of deceased persons. See Descent and Dis-^ 
tribution. 

Of estates by representatives. See Executors and Administra- 
tors, 6, a. 

Governing letters of credit. See Guaranty, 2. 

Marriage. See Marriage. 

Belatlng to property. See Property. 

Begulatlng sales. See Sales, 1. 

Statutes against usury. See Usury, 1. 

Governing testamentary dispositions. See Wills, 2. 

CONFLICT OF JURISDICTIONS. 

See Courts, 7 

CONSIDEBATION. 

For assignment to creditors. See Assignment for Benefit of 

Creditors, 2. 
On negotiable paper. See Bills and Notes, 1, c, d. 
For accommodation. See Indorsement, 4, a. 
Of contracts. See Contracts, 1, a. 
For grant of charter. See Corporations, 1. 
In deeds. See Deeds, 1. 
For guaranty. See Guaranty, 1. 
For bond. See Principal and Surety, 1. 
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CONSFIBACY. 

Act of conspirator as evidence. See Criminal Law, 8. 
Overt acts need not be averred in Indictment, 12 Wlieat. 475, II» 
615. 

CONSTITUTIONAL LAW. 

Analysis of Title. 

1. ESTABLISHMENT AND AMENDMENT OF CONSTITUTION. 

2. CONSTRUCTION, OPERATION AND ENFORCEMENT. 

A. Rules of construction. 

B. Determination of questions as to constitutionality of 

statutes. 
8. DISTRIBUTION OF GOVERNMENTAL POWERS AND 
FUNCTIONS. 

A. In general. 

B. Legislative powers. 

C. Judicial powers. 

1. In general. 

2. I*olitical questions. 

D. Executive powers. 

4. POLICE POWER. 

5. PERSONAL, CIVIL AND POLITICAL RIGHTS. 

6. VESTED RIGHTS. 

7. OBLIGATION OF CONTRACTS. 

A. Powers of states in general. 

B. Contracts of states and municipalities. 

C. Contracts of individuals and private corporations. 

1. Contracts protected. 

2. Change of remedy. 

8. RETROSPECTIVE AND EX POST FACTO LAWS AND 

BILLS OF ATTAINDER. 

9. DUB PROCESS OF LAW. 

Cross References. 

Power to regulate bankruptcy. See Bankruptcy, 1. 

Regulation of commerce under constitution. See Commerce, 1. 

Powers of states to regulate sales of liquor. See Commerce, 2. 

Power of Congress to punish for counterfeiting. See Counter- 
feiting. 

Constitutional provision regarding fugitive slaves. See Slaves, 4. 

General powers of states under constitution. See States, 1, c. 

Restrictions on taxation. See Taxation, 2. 

General powers of United States under constitution. See United 
States. 1. 

1. ESTABLISHMENT AND AMENDMENT. 
Constitution was established by the people. 1 Wheat. 324, I, 695. 
Went into effect March 3, 1789, 5 Wlieat. 423, II, 67. 
Ordinance of 1787 superseded by state constitution, 3 How. 610, IV 

463. 
Power to repeal rests in people, 6 Wheat. 389, II, 77. 
President need not approve amendment, 3 Dall. 381, I, 53. 
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E, Admissibility of Evidence. 
Unaccepted bill admissible as eyidence of nonpayment, 3 Dall. 424, 

I. 92. 

Admission of indebtedness sufficient to prove transfer, 12 Pet 87, 

III, 708. 
Booivs of notary admissible to prove demand, 8 Wheat. 337, II, 183. 
Testimony of notary admissible to prove notice, 10 Pet. 580, III, 622. 
To prove presentment, 4 How. 325, IV, 508. 

Evidence of mailing admissible to prove notice, 6 Wheat 106, II, 52. 
Of mail routes admissible to prove diligence, 10 Pet 579, III, 622. 
Parol evidence admissible to show place of payment, 1 Pet 91, II, 

. 068. 
Record of suit, evidence of diligence, 3 How. 532, IV. 449. 
Prosecution of suit, test of diligence, 3 How. 533, IV, 449. 
Parol admissible to prove assignmept, 6 Pet 57, III, 222. 
To prove interest of parties, 6 How. 197, IV, 627. 
Payee may show bill void, 11 Pet 94, III, 648. \ 
Party cannot Impeach instrument, 6 Pet 57, III, 219; 11 Pet. 95, 

III, 648; 4 How. 417, IV, 514. 
Maker cannot prove facts to discharge indorser, 8 let. 16, III, 418. 
Party cannot show consideration illegal, 3 How. 80, IV, 396. 
Parol evidence inadmissible to show nominal liability, 6 Pet. 57, III, 

221. 

7. Trial. 
What Is due diligence Is question of law, 1 Pet 583, II, 771; 9 Pet 

46, III, 490; 10 Pet 581, III, 623; 2 How. 480, 481, IV, 351; 4 

How. 345, IV, 570; 9 How. 557, IV, 884. 
Whether conversation amounted to waiver is for Jury, 7 Pet. 290, 

III, 378. 
Court not bound to declare law, when, 1 Pet. 36, II, 656. 
Instruction as to necessity for personal demand correct, 1 Pet 92» 

II, 668. 

/. Damages, 

Jury cannot add interest, 11 Wheat 441, II, 519. 

BLOCKADE. 
See War. 7, b. 

BONA FIDE FTTBCHASEBS. 
Of negotiable paper. See Bills and Notes, 4, d. 
Of lands. See Vendor and Purchaser, 5. 

BONDS. 
See, also. Principal and Surety. 
Security on appeal. See Appeal and Error, 6. b. 
Liability on appeal bonds. See Appeal and Error, 12. 
Bonds for payment of duties. See Customs Duties, 4. 
Of public oflBicers. See Officers, 4. 
Bottomry bonds. See Shipping, 6. 
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Supersedeas bonds. See Supersedeas. 

Embargo bonds. See War, 7, d. 
Bond must be under seal, 15 Pet. 311, IV, 112. 
In construing bond intention governs, 3 Or. 235, I, 233. 
Recitals govern liability, 1 How. 184, IV, 235. 
Obligee may be one of obligors, 4 How. 587, IV, 529. 
Assignee takes subject to equities, 12 Wheat. 608, II, 639. 
Time necessary for presumption of payment, 2 Cr. 184, I, 195. 
Bond not assignable in Virginia, when, 6 Cr. 85, I, 387. 
One not owner cannot sue on bond. 10 Wheat. 409, II, 431. 
Real plaintiff in suit for use, 10 Wheat. 409, II, 432. 

•BOTTOMRY. 

See Shipping, 6. 

BOUNDARIES. 

Between nations, a political question. See Constitutional Law. 
3, c, 2. 

Construction of compact between states, a Judicial question. 
See Constitutional Law, 3, c, 2. 

Jurisdiction of federal courts to determine state boundaries. 
See Courts, 6, c, 1. 

Jurisdiction of supreme court See Courts, 6, g 1. 

Boundaries ascertained from survey. See- Public Lands, 2, a, 1. 

Of entry on public lands. See Public Lands, 2, b, 2, 3. 

Of states. See States. 3. 

Settlement of boundaries by treaty. See Treaties, 4. 
Middle of navigable river is boundary line, 3 Dall. 463, I, 95. 
Call to stop at means to cross river, 7 Wheat. 12, II, 111. 
Rule for surveying land on road, 5 Cr. 226, I, 342. 
Rule for surveying land on creek. 5 Pet 488, III, 194. 
Distances on large river taken within meanders, 2 Wheat. 211, I, 731. 
Boundary follows change in course of stream, 5 Wheat. 380, II, 43; 

10 Pet 717, III, 628. 
Grant of Island, adding courses and distances construed, 6 Cr. 228, 

I, 437. 
Magnetic meridian governs calls for courses and distances, 9 Cr. 

177, I, 656; 4 Wheat 452, I, 899. 
Monuments control courses and distances, 9 Cr. 178, I, 656; 2 Wheat. 

321, I, 741; 4 Wheat 452, I, 899; 7 Wheat 10, II, 110; 3 Pet 98, 

III, 27. 
But not if monuments are uncertain, 4 Cr. 176, I, 274; 9 Cr. 168, I. 

656; 2 Wheat 321, I, 741; 6 Wheat 382, II, 102; 3 Pet 96, HI, 2(). 
Jury must determine consistency of calls, 6 Pet. 510, 511, III, 290. 
Hearsay admissible to prove boundaries, 6 Pet. 341, III, 261. 

BRIDGES. 

Condemnation for public use. See Eminent Domain. 
Franchise superseded by ferry franchise, 11 Pet. 541, III, 682. 
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Courts cannot make law, 3 Wheat. 309, I, 780; 9 Wheat. 866, 11, 348; 

7 H;ow. 41, 45, IV. 686. 
Federal courts control their own process and proceedings, 10 Wheat. 

61, II, 386. 
Consti'uction of statutes is function of courts, 12 Wheat. 148, II, 550. 
Courts must follow legislature's rules o^ evidence, 5 Pet. 300, III, 

176. 
What questions reviewable by courts, 6 Pet. 729, 730, III, 323. 
.Judicial and legislative powers should be coextensive, 12 Pet. 619, 

III, 769. 

Judicial power presupposes established government, 7 How. 39, 40, 

IV, 685. 

2. Political Questions. 
Courts cannot inquire into, 1 Or. 169, 170, I, 153; 5 Pet. 20. Ill, 156. 
But will follow action of political departments, 2 Pet. 307, II, 839; 

4 Pet. 43a III, 134. 
Recognition of foreign states Ifl such question, 4 Or. 272, I, 288; 3 

Wheat. 324, I, 783; 3 Wheat. 634, I, 810; 4 Wheat. 63, I, 815. 
Recognition of belligerency, 7 Wheat. 137, II, 136. 
Of sovereignty, 13 Pet. 420, III. 848. 
Question of disputed boundary between nations is, 12 Wheat. 600, II, 

638; 2 Pet. 307, II, 838; 6 Pet. 711, III, 316; 12 Pet. 516, 520, III, 

762, 763; 9 How. 154, 1.55, IV, 826. 
Consti'uction of boundary compact between states is Judicial, 12 Pet 

725, III. 778. 
But not where state reserves power to decide, 12 Pet. 738, III, 779. 
Protection of Indian nation under treaty is political, 5 Pet 20, III, 

156. 

Whether state constitution adopted by people also political, 7 How. 
39, 42, 44, 47, IV, 683. 

Political department decides between claimants under former gov- 
ernment, 10 How. 370, IV, 913. 

\ 

D. Fxecutive Powers. 
President may call militia in case of insurrection, 7 How. 42-45, IV, 
087. 

4. POLICE POWER. 
State may order destruction of unsound articles, 12 Wheat *444. II, 

601. 
Police powers of sUte generally, enumerated, 11 Pet 139-143, III. 

656. 
Are complete, unqualified, and exclusive, 11 Pet. 139, HI, 656. 
Power to remove gunpowder is such, 11 Pet. 148, III, 657. 
To pass poor laws, 11 Pet. 156, III, 058. 
To exclude criminals, 14 Pet. 5t>8, IV, 87. 
To suppress nuisances generally, 8 How. 108, IV, 768. 
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6. PERSONAL, CIVIL, AND POLITICAL RIGHTS. 
Basis of political rights stated, 3 Pet 248, III, 59. 
Protection of religious liberties is left to constitutions, 3 How. 609, 

IV, 463. 

6. VESTED RIGHTS. 
Vested rights defined, 3 Dall. 394, I, 83. 
Cannot be divested by legislature, 6 Cr. 135, I, 399; 2 Pet 657, II, 

884; 3 Pet 154, III, 36. 
Dissolution of government does not forfeit, 9 Cr. 50, I, 634. 
Acts ought not to be construed as impairing unless clear, 6 Pet. 733, 

III, 824. 

Act allowing appeals where no previous right doee not, 7 Pet 236- 
240, III, 366. 

7. OBLIGATION OF CONTRACTS. 

A. PoiDci's of States in Oeneral, 
Scope of obligation clause stated, 4 Wheat 696, I, 947. 
Does not apply to laws passed before constitution, 5 Wheat 421, II, 

46. 
Prohibition embraces all contracts, 8 Wheat. 92, II, 159. 
Is confined to the states, 2 Pet 416, II, 855. 

Taking property for public use does not impair, 8 Wheat. 89, II, 159. 
Obligation defined, 4 Wheat 197, I, 839; 12 Wheat 257, 259, 297, 319, 

361, II, 569. 
Law releasing part of obligation impairs contract 4 Wheat. 197, I, 

839. 
fc^o does law enlarging or abridging intention, 8 Wheat 84, II, 155; 

12 Wheat 261, 312, 327, II, 573, 2 How. 612, IV, 372. 
Impairment not a question of degree, 6 How. 327, IV, 648. 
Law divesting vested rights not necessarily void, 2 Pet 413, II, 854, 

11 Pet 582, III, 694. 
Prohibition resulted from abuses in legislation during revolution, 11 

Pet 572, 573. Ill, 694. 
Directory provision in Mississippi constitution b^d not repugnant, 

15 Pet 500. 501, IV, 124. 
Constitution provides no mode for enforcing prohibition, 2 How. 612, 

IV, 372. 

Grounds upon which alleged repugnant laws upheld. 6 How. 229, IV, 

65L 
Act abolishing office does not impair contract 10 How. 416, IV, 922. 

B. Contracts of States and Munidpalities, 
Supreme court's decisions on state Insolvent laws conclusive, 6 Pet. 

643, III, 304. 
Contracts of state are within prohibition, 6 Cr. 137, 1, 410; 4 Pet 500, 

III, 142. 
Legislative grant Is a contract, 9 Cr. 50. I, 631; 9 Cr. 332, I, 665; 4 

Wh^t 656, 682, I, 955; 11 Pet. 603, III. 695. 
Legislature cannot vary its grant, 11 Pet. 617, III, 096. 
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Charter of corporation is a contract, 4 Wheat. 627, 641, 657, 682, I^ 

U14; 6 How. 531. IV, 674. 
Powers granted in charter cannot be revoked, 6 How. 319, 320, IV, 

647; 10 How. 206. IV, 905. 
What constitutes obligation of charter stated, 4 Wheat. 658, 688, I, 

957. 
Law taxing land after sale by corporation held valid, 16 Pet 290, IV, 

168. 
Charter exemption from taxation is not repealable, 3 How. 147, IV, 

404. 
I^aw repealing charter provision for penalty is valid, 3 How. 552, IV> 

451. 
ModiAcation of lottery privilege held constitutio-nal, 8 How. 169, IV, 

768. 
Law allowing railroads to condemn land held amendable, 10 How. 

'too, 401, IV, 919. 
I«aw granting ferry privilege to town is repealable, 10 How. 534» 

IV, 931. 

0. Contracts of Individuals and PHvate Corporations. 

1. Contracts Protected. 

Prohibition protects executed and executory contracts, 6 Cr. 136, 137, 

I, 408. 
Power of state to enact insolvent laws subject to prohibition, 4 

Wheat. 196, 197, I, 834. 
Cannot discharge previously contracted debts, 4 Wheat 209-213, I, 

850; 6 Wheat. 134, II, 65; 6 How. 328. IV. 650. 
Mortgage is contract within constitutional prohibition, 1 How. 318, 

319, IV, 263. 
Execution laws cannot be modified if prior contracts affected, 2 

How. 614, IV, 379; 3 How. 717, IV, 475. 
Assignment of corporation property with consent of legislatnre vr.lid, 

8 Pet. 287, III, 451. 
Recording acts are valid as to prior deeds, 3 Pet 290, III, 63; 8 Pet 

111, III. 427. 

2. Change of Remedy. 

Remedy may be changed without impairing obligation, 4 Wheat. 

200, I. 841; 12 Wheat 262-354, II, 570; 1 How. 315, 316, IV. 254. 
Legislature may change rules of evidence, 12 Wheat. 349, II, 572. 
May give corporation new remedy for enforcing contracts, 4 Wheat. 

243, 245, I, 859, 863; 7 How. 282, IV, 708. 
May change form of remedy in ejectment, 2 Pet 525, II, 865; 4 Pet 

509, III. 140. 
Discharge from imprisonment does not impair contract, 9 Pet 359, 

III, 511, 532. 
State may pass new acts of limitation, 3 Pet 290, III, 64; 6 Pet. 

468, III, 191; 1 How. 315, IV, 261; 2 How. 613. IV, 376. 
May exempt property from execution, 1 How. 315, IV, 261. 
But change of remedy must not impair obligation, 8 Wheat 75» 84^ 
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II, 156; 1 How. 315, 316, IV, 254; 3 How. 717^ IV, 475. 
Law encumbering remedy of mortgage is void, 3 How. 329, IV, 425(r 

8. RETROSPECTIVE AND EX POST FACTO LAWS, AND 

BILLS OF ATTAINDER. 
Legislature may pass declaratory laws to operate in future, 12 

Wheat. 148, II, 550. 
Act may validate previously void conti'act, 2 Pet. 412, II, 850; 2 Pet. 

600, II, 887. 
Retrospective laws not void unless ex post facto, 2 Pet. 413, II, 852; 

11 Pet. 539. 540, HI, 692. 

Or impairing vested rights, 2 Pet 661, II, 887. 

Ex post facto laws defined, 3 Dall. 390-400, I, 57; 6 Cr. 138, I, 415; 

12 Wheat 206, 267, II, 576; 8 Pet 110, 111, 426; 10 How. 402, 
IV, 922. 

I-aw divesting property rights is not ex post facto, 8 Pet 110, III, 

424. 
Creorgia act of attainder and confiscation held valid, 4 Dall. 18-20, 

I, 102. 
Effect of bill of attainder, 6 Or. 138, 1, 414. 

0. DUE PROCESS OF LAW. 
"Law of the land," defined, 4 Wheat 244, I, 860; 4 Wheat. 581, I, 

Amendments to constitution restrain federal government, not states^ 

7 Pet 247, III, 367; 7 Pet. 551, 552, III. 397. 
Actions at common law triable by Jury, 7 How. 42, IV, 686. 

CONSTBUCTION. 
Of bonds. See Bonds. 
Constitution. See Constitutional Law, 2, a. 
Federal courts guided by state construction. See Courts, 6, f« 
Construction of deeds. See Deeds, 3. 
Of guaranty. See Guaranty, 2. 
Insurance contracts. See Insurance, 2, a; 3, a. 
Statutes of limitations. See Limitation of Actions, 1, a. 
Mortgages. See Mortgages, 3. 
Patents. See Patents, 7. 

Bond of suretyship. See Principal and Surety, 1, 2. 
Land patents. See Public Lands, 2, i, 2. 
Statutes. See Statutes, 5. 
Treaties. See Treaties, 1. 
Trusts. See Trusts, 2. 
WiUs. See Wills, 4. 

CONTEMPT. 

Power of house of representatives. See United States, 2, a. 
Imprisonment by legislative body terminates with adjournment, 

Wheat. 231. II. 74. 
Effect of adjudication and commitment. 7 Wheat 43, II, 117. 
Notes on XJ. S. Reports— 5 
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Power of courts to puulsh for contempt asserted, 7 Cr. 34, I, 463; 

7 Wheat. 42, II, 117. 
Power at common law discussed, 7 Wheat. 43, II, 118. 
Supreme court wiU not review commitment, 7 Wheat. 44, 45, II, 

118. 120. 
Will not punish attorney for offense against district court, 4 Pet 

109, III. 101. 
Delay in obeying mandate not contempt, 8 Pet. 590, III, 481. 

CONTINTTANOB. 
Appealability of order granting or refusing. See Appeal and 
Error, 3, e. 
Plaintiff's death does not entitle defendant to continuance, 3 Cr. 207, 

I, 230. 
Case will not be continued to procure documents, 9 Pet. 724, III, 

536. 
Court may enter continuance relating back, 6 How. 273, IV, 642. 

CONTBABAND. 
See War. 8. d 

CONTBACTS. 
Analysis of Title. 

1. REQUISITES AND VALIDITY. 

A. Nature and essentials in generaL 

B. Parties, proposals, and acceptancQi 

C. Consideration. 

D. Validity of assent. 

B. Legality of object and consideration. 
F. Law of contract. 

2. CONSTRUCTION AND OPERATION. 

A. General rules. 

B. Parties. 

C. Place and time. 

8. MODIFICATION AND MERGER. 
4. PERFORMANCE AND BREACH. 
6. ACTIONS FOR BREACH. 

Cross References. 
Jurisdiction of admiralty to enforce. See Admiralty, 1, g. 
Action on unsealed contract. See Assumpsit, Action of. 
Constitutional prohibition against impairing obligation. See 

Constitutional Law. 8. 
Obligation defined. See Constitutional Law, 8, a. 
Contracts of corporations. See Corporations, 7, a, c 
Usage as governing contracts. See Customs and Usages. 
Measure of damages for breach. See Damages. 
Effect on, of creation of District of Columbia. See District of 
Columbia. 
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Parol evidence to vary or construe. See Evidence, 11. 

Rescission for fraud. See Fraud. 

Contracts of sale. See Sales. 

Of states. See States, 4. 

Of United States. See United. States, 3. 

Void for usury. See Usury, 1. 

Validity of contracts with enemy. See War, 4. 

1. REQUISITES AND VALIDITY. 

A. Nature and Essentials in General. 

Contract defined, 4 Wheat. 197, I, 838; 4 Wheat. 656, 682, I, 955; 8 

Wheat. 92, II, 159. 
Mutual and concurrent covenants defined, 8 Wheat 224, II, 171. 
Presumptions raised by implied contract, 12 Wheat. 341, II, 581. 
Contract to relocate land construed, 16 Pet. 193, IV, 158. 

B, Parties^ Proposals, and Acceptance, 

Effect of agent's refusal to accept proposal, 1 Wheat 153, 154, I, 683. 

Offer imposes no obligation unless accepted, 4 Wheat 228, I, 856. 

Conversations and representations form no part of contract, 1 Pet. 
598, II, 777. 

Where acceptance demanded by return mail, later acceptance Ineffec- 
tual, 14 Pet. 82, 83, IV, 23. 

Contract completed by transmission of acceptance, 9 How. 401, 402, 
IV. 862. ^ 

• C Consideration, 

Benefit to promisor or damage to promisee is, 5 Cr. 150, I, 333; 15 
Pet. 314, IV, 113. 

Where price not stated reasonable compensation is allowed, 6 Wheat 
143. II, 68. 

Relinquishment of right is valid consideration, 6 Pet 114, III, 159. 

Law implies promise to refund if consideration fails, 1 Pet 600, II, 
77a 

But not where contract speculative, 1 Pet. 601, II, 778. 

Seal imports consideration, 15 Pet 815, IV, 113. 

' D, Validity of Assent, 
Contract may be relieved against for fraudulent representations, 3 

Pet 219, III, 54. 
But law Is strict in requiring evidence, 3 Pet 220, III, 55. 
Contract may be avoided for duress, 9 How. 82, 83, IV, 817. 

B. Legality of Object and Consideration. 
Agreement in fraud of law is void, 3 Cr. 248, I, 233. 
Contract for sale of license from enemy is void, 3 Wheat 207, I, 768. 
Contract not affected by remote illegal transactions, 11. Wheat. 268, 

II, 482. 
But aliter if it grows immediately from illegal act, 11 Wheat. 268, 

II, 477. 
Motives cannot affect validity, 1 Pet. 625, II, 782. 
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Contracts repugnant to public policy are unenforceable, 2 Pet. 539, 

540, II. 870; 5 Pet. 527, III, 198. 
Law will not enforce corrupt contract, 4 Pet. 189, III, 112. 
Or contract in consideration of illegal act, 4 Pet. 436, III, 133. 
Contracts fraudulently covering property as neutral enforceable, 

when, 14 Pet. 290. IV, 50. 

F. Late of Contract, 
Lex loci contractus governs as to construction and validity, 3 Wheat. 

219, I, 7«9; 10 Wheat. 48, II, 382; 6 Pet. 203, III, 244; 8 Pet. 372, 

III, 4(K); 13 Pet. 78, III, 795; 13 Pet. 379, III, 844; 13 Pet. 589, 

III. 877. 
Contract of loan governed by what law, 10 Wheat 383. II, 426. 
Remedies governed by lex fori, 8 Pet. 372, III, 460; 13 Pet 379, III, 

844; 9 How. 414-420, IV. 875. 
Governed by law of place where performable, 13 Pet. 78, III, 794. 
When forbidden in both jurisdictions, lex loci governs, 13 Pet. 78, 

III, 796. 

Right of priority depends on lex rei sitae, 5 Cr. 299, I, 35o. 

2. CONSTRUCTION AND OPERATION. 

A. General Rules. 
All parts of transaction must be construed together, 1 Pet 445, II» 

738. 
"Due" defined, 6 Pet. 36, III,' 217. 
Laws in force enter into contract, 1 How. 319, IV, 266; 2 fiow. 612, 

IV. 367; 6 How. 532. IV, 675. 

Parties presumed to know law, 9 How. 91, IV, 820. 

Legislative contracts construed as other contracts, 3 Cr. 70, I, 218; 

5 Pet 185, HI, 166. 
Agreement between United States and state, construed, 3 How. 167, 

IV. 406. 
Contract for payments of distinct sums construed, 2 Or. 24, I, 183. 
Contract stipulating for acts at different times, 8 Wheat 224, II, 171. 
Or embracing a number of distinct subjects^ 11 Wheat. 250, 251, II, 

474. 
Right to sue on contract to use machine, 10 How. 441, IV, 925. 

B. Parties. 
Joint contract cannot be defeated by private contract, 7 Or. 668, I, 
579. 

C Place and Time. 
Time for performance ascertained, how, 9 Wheat 686, II, 296. 
Agreement to indemnify Louisiana firm is Louisiana contract 6 Pet 
644. III^ 304. 

3. MODIFICATION AND MERGER. 
Sealed instrument does not extinguish simple contract, 7 Cr. 303, I, 
523. ^ 
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Mere recital of former agreement does not extinguish it, 7 Cr. 304, 

I, 524. 
New agreement bars suit for nonperformance of old, 7 Or. 650, I, 

576. 
Bffect of alterations in special contract to build, 7 Or. 803, I, 523. 

4. PERFORMANCE AND BREACH. 
Variance immaterial if contract not changed, 7 Cr. 414, I, 550. 
Rights lost by failure to deliver on time 8 Wheat. 227, II, 171. 
Limit of time for performance at common law, 9 Wheat. 585, II, 

296. 
Party excused from performance if prevented by other party, 1 Pet 

468, II, 749; 2 Pet. 102, II, 807. 

5. ACTIONS FOR BREACH. 
Action on sealed instrument partly performed, 4 Cr. 241. I, 286. 
Party cannot show inducements to written contract, 1 Pet 598, II, 

777. 
All obligors may be Joined if bound in solldo, 7 Pet. 431, III, 392. 
Right to recover measured by written contract, 1 Pet. 598, II, 777. 
Only specie value of paper recoverable when, 8 Pet. 199, ill, 440. 
Plaintiff need only declare according to apparent intent, 7 Cr. 415, 

I, 551. 
Necessity for averment of performance or tender, 1 Pet 465, II, 747. 
Plaintiiff may recover on general counts, when, 9 Pet 565. Ill, 525. 
Must declare on special contract if open, 9 Pet 565, III, 525. 
Fraud or failure of consideration is defense, 9 How. 230, IV, 833. 

CONTBrBTTTION'. 

Between indorsers. See Bills and Notes, 4, b. 
Right of surety to. See Principal and Surety, 4, 5. 

CONVERSION. 

See, also, Trover and Conversion. 

Devise to sell and pay proceeds to alien valid, 3 Wheat 577, I, 799. 

Land directed to be sold considered as personalty, 10 Pet. 563, III, 

617. 
Equity will consider it so to avoid escheat, 5 How. 269, IV, 563. 

COPYRIGHT. 

See, also, Literary Property. 
Exists in United States only by statute, 8 Pet. 661, 662, III, 484. 
Also in England since 8 Anne, chap. 19, 8 Pet 656, 657, III, kSi. 
Rights acquired only by strict compliance with statutes, 8 Pet. 663- 

667, III, 485. 
Author has no perpetual right in Pennsylvania, 8 Pet a59, in, 484. 
Court reporter held bound to deposit copies, 8 Pet. 667, ITI, 48G. 
Validity of first claim involved in renewal claim, 8 Pet 663, III, 

485. 
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Act providing for forfeiture for infringement is penal, 7 How. 811, 
812, IV, 748. 

Remedy for infringement in England, 8 Pet. 679, III, 486. 

GOBFOBATIONS. 

See, also, Municipal Corporations. 
Action against on unsealed instrument. See Assumpsit, Action 

of. 
Banks. See Banks and Banking. 

Parties to suits on paper owned by. See Bills and Notes, 7, d. 
Validity of charitable devise to. See Charities. 
Corporations as citizens. See Citizens. 
Charters of as contracts. See Constitutional Law, 7, b. 
Jurisdiction of courts dependent on citizenship of members. See 

Courts, 6, c, 2. 
Property subject to eminent domain. See Eminent Domain. 
Jurisdiction to compel transfer of stock. See Equity, 1, a. 
Answer by, in equity. See Equity, 4, b. 
Ferry corporations. See Ferries. 
Liability of partnership acting as corporation. See Partnership, 

1. . 
Assignment of pledged stock. See Pledge. 
Capital stock subject to taxation. See Taxation, 3. 

1. INCORPORATION AND ORGANIZATION. 
Corporation defined, 4 Wheat. 636, I, 949. 
Obligation of charter stated, 4 Wheat. 658, 688, I, 957. 
Consideration is benefit to state, 5 Wheat 637, I, 954. 
Corporation is private if foundation private, 4 Wheat. 668, 669, I, 

958; 8 Wheat. 480, II, 198. 
Grant of charter may be presumed, 12 Wheat 71, II, 544. 
Private corporations may be created for public benefit, 2 Pet. 251, 

II, 832. 

Private act cannot affect rights of nonassentlng individuals, 4 Pet 

167, III, 106. 
Charter granting property recognizes corporate existence, 4 Pet. 502, 

III, 139. 

Object of incorporation stated, 4 Pet 562, III, 148. 

Ambiguity in charter must operate against corporation, 11 Pfjt 544, 

551, III, 682; 9 How. 192, IV, 830. 
Charter of local corporation construed, 7 Wheat 555, 556, II, 149. 

2. CORPORATE EXISTENCE AND FRANCHISE. 
Where incorporation to be In future, franchises suspended, 4 Wheat 

691, L 960. 
Indictment need only show de facto corporation, 11 Wheat 409, II, 

507. 
Grants of extraordinary remedies not part of franchises, 4 Cr. 397, 

1,302. 
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Exclusive privileges may be abolished by new government, 9 Gr. 52, 

I, 635. 

Franchises vest when corporation in esse, 4 Wheat. 700, I, 961* 

Franchisee are special privileges, 13 Pet 595, III, 883. 

Are property distinct from capital stoclc, 3 How. 150, IV, 406. 

Corporations are not persons, 12 Pet. 99, III, 712. 

But so considered in act giving United States priority, 12 Pet. 135^ 

III, 713. 

3. CORPORATE NAME, SEAL, DOMICILE, BY-LAWS AND 

RECORDS. 
Corporations may bind themselves by officers without seal, 8 Wheat. 

358, II, 188; 9 Pet. 565, III, 525, 
Common- law rule as to seal inapplicable, when, 12 Wheat. 67, 68, 

II, 533. 

Acts need not be reduced to writing, 12 Wheat. 69, 82, II, 533. 
"Inhabitant" includes corporation, 5 Cr. 88, I, 329. 
Corporation must dwell in place of creation, 13 Pet. 588, III, 871; 
14 Pet 129, IV, 29. 

4. CAPITAL STOCK AND DIVIDENDS. 
Fraud in subscription does not affect charter, 1 Pet 65, II, 660. 
Necessity for averment that capital stoclc filled up, 1 Pet 66, II, 661» 
Private fraud cannot affect subsequent bona fide holders, 1 Pet. 66* 

II, 661. 
Transfers can be made only as provided, 2 Wheat. 393, I, 752; 8 

How. 511. IV. 445. 
Validity of assignment depends on lex domicilii, 3 How. 511, IV, 445^ 
Object of provision for transfer, 3 How. 513, IV, 446. 
Assignment of equitable title valid without transfer, 3 How. 514> 

IV, 447. 

Lien on stock not waived by accepting security, 2 Wheat. 394, I, 755* 
Is superior to lien held by third person, 2 Wheat. 394, I, 754. 

6. MEMBERS AND STOCKHOLDERS. 
Liability of certificate holders in land associations, 4 Wheat 280, X, 

866. 
"Holder" defined. 1 Pet 308, II, 700. 
Suits need not be brought against all stockholders, 2 Pet. 487, 11^ 

863. 
Eri'or to dismiss stockholders not served, 2 Pet. 489, II, 863. 
Judgment against corporation binds member's interests, 14 Pet. 66^ 

IV, 18. 

0. OFFICERS AND AGENTS. 
Corporation may appoint agent by vote, 7 Cr. 305, I, 524. 
Benefits conferred at agent's request bind corporation, 7 Cr. 306, I, 

525, 
Acting under such contract implies ratification, 7 Cr. 307, I, 528. 
Acts of officers presumed authorized, 8 Wheat 357, II, 187; iSJ 

Wheat. 69, 70. II. 535, 537. 
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Corporation liable for misrepresentation by agent, 11 Wheat b^ 

78, II, 450. 
Notice to directors is notice to corporation, 1 Pet. 809, II, 701. 
Corporation bound by officer's agreement to convey, 14 Pet. 27, IV, 8. 
Evidence of corporation's failure to make deed, 14 Pet 30, IV, 9. 
Appearance by attorney as waiver of jurisdiction, 14 Pet 65, IV, 17. 
Act of attorney presumed authorized, 5 How. 89, IV, 546. 

7. CORPORATE POWERS AND LIABILITIES, 

A, Powers and Exercise in General. 

Corporation has only such powers as given by charter, 4 Wheat. 636, 

I, 951; 6 Wheat 597, II, 103; 4 Pet. 168, III. 106; 11 Pet 526, III, 
693; 13 Pet 587, III, 869; 14 Pet 129, IV, 29; 9 How. 184, 189, 
IV, 827, 829. 

Exercisable only as provided, 2 Or. 166-168, I, 189; 12 Wheat. 68, 

II, 53J; 13 Pet 587. Ill, 871. 

Certain powers are incident, 6 How. 322, IV, 648. 
Corporation may refer to arbitrators, 5 How. 89, IV, 545. 

Directory provisions not for benefit of third persons, 12 Wheat 81, 
II, 544. 

What are directory depends on construction, 12 Wheat 81, IL 545. 
Corporation is trustee, 5 Pet 673, III, 209. 

B, Property. 
Beneficial grants presumed to be accepted, 12 Wheat 70, II, 543. 
Capacity to take may relate back, 16 Pet 493, IV, 196. 
Capacity to take legal estate implies trust powers, 2 How. 187, 188, 

IV. 282. 
Corporations hold on same basis as individuals, 6 How. 534, IV, 675. 
Property rights are derived from charter, 9 How. 184, IV, 829. 

C. Contracts and Torts. 
Corporations may contract without express authority, 7 Cr. 307, I, 

527. 
Creditors are presumed to know corporate powers, 8 Pet 287, III, 

452. 
Contract is that of legal entity, not individuals. 13 Pet 587, III, 868. 
Corporations are liable for torts, 3 Pet 409, III, 75. 

D. Civil Actions hy or Agaitist Corporati4)ns. 
Special provision in bank charter construed, 5 Cr. 49, I, 322. 
Assumpsit will lie against, on implied contract 7 Cr. 306. I, 527. 
General issue admits corporation's capacity to sue, 4 Pet 501, HI, 
137. 

a CONSOLIDATION. 
Respective liability on consolidation, 14 Pet 47, 48, IV, 13. 
Legislature may provide for consolidation, 14 Pet 49, IV, 13. 
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e. DISSOLUTION AND FORFEITURE OF FRANCHISE. 
Forfeiture may be decreed for misuser or nonuser, 9 Cr. 51, I, 635; 

4 Wheat. 650, I, 957; 8 Pet 287, HI, 452. 
Cancellation of charter does not impair contracts, 8 Pet. 286, III, 

449. 
Scire facias against corporation abates on dissolution, 8 Pet 286, III, 

448. 

10. FOREIGN CORPORATIONS. 
Courts cannot decree forfeiture of charter of, 8 Wheat 483, II, 199. 
Validity of power depends on law where exercised, 13 Pet. 589, III. 

876. 
State may impose any restrictions on foreign corporations, 13 Pet. 

591-594, III, 880. 
Corporation may exercise powers in foreign jurisdiction, 13 Pet 589, 

III, 875; 14 Pet 129. 130, IV. 30. 

May sue in another state, 13 Pet. 591, III, 879; 4 How. 17, IV. 487. 
Rights of foreign corporations under Pennsylvania laws, 14 Pet. 131, 

IV, 32. 

COSTS. 

In admiralty. See Admiralty, 10. 

Appeal from decree awarding. See Appeal and Error, 3, e* 

In supreme court See Courts, 6, g, 2 (c). 

In ejectment. See Ejectment, 3. 

On denying bill quia timet. See Quieting Title. 

Against United States. See United States. 5, CL 
Costs in discretion of court when, 8 Or. 242, I, 612; 12 WTieat. 549, 

II, 628; 3 Pet 319, III, 69. 
Complainants in interpleader may deduct costs from fund, 8 Wheat 

293, II, 180. 
Judgment for costs includes all costs, 3 Cr. 96, I, 223. 
Costs for printed statement of case not allowable, 3 Dall. 338, I, 48. 
Nor are costs for copy of record, 7 Cr. 277, I, 514. 
Damages not allowable for delay, 3 Dall. 338, I, 48. 
Costs follow reversal, 3 Dall. 343, I, 49; 4 Dall. 8, I, 97; 6 Cr. 187, I, 

427. 
No costs allowable on reversal or dismissal, for want of jurisdiction, 

4 Cr. 47, I, 263; 2 Wheat 368, I, 747; 3 Wheat 435, note, I, 788; 

9 Wheat. 650. II. 309. 
Alitor, where original defendant defendant in error, 3 Cr. 314, I, 

259. 
Upon affirmance costs awarded as of course, 3 Cr. 250, I, 234. 
PlaintifT pays costs on affirmance, when, 2 Pet. 329, II, 845. 
Court on reversal may issue execution for costs, 6 Cr. 86, I, 388. 
On reversal court below enters judgment for costs, 6 Cr. 187, I, 427. 
Rate of damages allowable on appeal, 3 Pet. 432, III, 82. 

COTTNTEBFEITINa. • 
Uttering spurious bank notes indictable, 7 Pet 136, III, 355. 
Draft on Unltec^ States bank not bill. 7 Pet. 167. Ill, 364. 
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Indictment not sustainable for counterfeiting "head pistareeus," 10 

Pet. G24, III, 627. 
State may punisli circulation of counterfeits, 5 How. 433, 434, 435, 

IV, 575. 576. 
OfCeuses of counterfeiting and passing counterfeits distinguished, 5 

How. 433, IV, 576. 
Basis of Congress* power to punish counterfeiting, 9 How. 567, 568, 

IV, 886. 

COUNTIES. 
Division as affecting service of process. See Attachment. 
Recording of deed in divided county. See Deeds, 2. 
Counties are portions of states divided for government, 3 How. 550» 
IV, 450. 

COURTS. 

Analysis of Title. 

1. NATURE AND EXTENT OF JURISDICTION AND MEANS 

OP ACQUIRING. ^ 

2. ESTABLISHMENT, ORGANIZATION, AND PROCEDURE IN 

GENERAL. 

3. COURTS OF GENERAL ORIGINAL JURISDICTION. 

4. COURTS OF LIMITED OR INFERIOR JURISDICTION. 

5. PROBATE COURTS. 

6. FEDERAL COURTS. 

A. Jurisdiction and powers. 

1. In general. 

2. Territorial limitations. 

3. Record to show Jurisdiction, determination of, and loss 

or divestiture. 

B. Jurisdiction dependent on subject matter. 

C. Dependent on citizenship, residence or character of parties. 

1. In general. 

2. Suits between citizens of different states. 

3. Pleading and evidence and objection to jurisdiction. 

D. Dependent on amount in controversy. 

E. Procedure and adoption of state practice. 

1. Conformity to state practice. 

2. Rules of court and course of procedure. 

F. State laws as rules of decision. 

G. Supreme Court. 

1. Origlaal jurisdiction and proceedings. 

2. Appellate jurisdiction and procedura 

(a) In general. 

(b) In erimlual cases. 

(c) Mode of review and requisites for transfer. 

(d) Hearing and rehearing. 

(e) Determination and disposition and remanding of 
causes. 
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8. Review of decisions of Circuit Court. 
(a) Decisions reviewable, 
(ft) Cases certified. 

(c) Single or specific questions. 

(d) Sdificieney of certificate and who may maJca 

4. Review of decisions of District Court 

5. Of territorial courts. 

0. Of courts of District of Columbia. 
7. Of state courts. 

(a) Courts and decisions reviewable. 

(b) Nature of decisions; Federal questions. 

(1) In general. ' 

(2) Construction or validity of state constitutions 

or laws. 
(8) Decisions as to validity of state laws. 

(4) Denying authority under acts of Congress. 

(5) Laws impairing obligation of contracts. 

(6) Decisions as to titles from United States. 

(7) Decisions as to treaty rights. 

(c) rrocedure, record and review. 

(1) Necessity for showing Jurisdictional facts. 

(2) Procedure on review in general. 
H. Circuit Courts. 

1. District Courts. 
J. Territorial Courts. 
K. Courts of District of Columbia. 
7. Concurrent and conflicting Jurisdiction and qomity. 

Cross References. 
Admiralty Jurisdiction See Admiralty, 1, J. 
Appearance as waiver of Jurisdiction. See Appearance. 
Jurisdiction in bankruptcy. See Bankruptcy, 2. 
Judicial power under constitution. See Constitutional Law, 3, c. 
Power to punish for contempt See Contempt. 
Jurisdiction in criminal cases. See Criminal Law, 1. 
To assign dower. See Dower. 
To isisue Mandamus. See Mandamus, 8. 
To punish for piracy. See Piracy. 

Objection to Jurisdiction, how taken. See Pleading, 3, b. 
Jurisdiction of supreme court to issue prohibition. See Prohibi- 
tion. 
Jurisdiction after admission of state. See States, 1, a 
Jurisdiction in probate matters. See Wills, 8. 

1. NATURE AND EXTENT OP JURISDICTION AND MEANS 

OF ACQUIRING. 
Jurisdiction defined, 6 Pet. 709, III, 312; 12 Pet. 718, III, 774, 775; 2 

How. 338, IV, 320. 
Courts created by written law cannot transcend Jurisdiction, 4 Cr. 

93, 1, 26e. 
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<T00ds in Rovereign's jurisdiction are subject to laws, 5 Pet. 526, III, 

198; 8 How. 449, IV, 793. 
In i>ersonam jurisdiction extends to persons and prot>erty, 2 How. 

338, IV. 322. 
Appearance or service necessary to Jurisdiction, 12 Pet. 625, III, 770; 

9 How. 348, IV, 851. 

VTant of juiisdiction not waivable by consent, 8 Pet. 149, III, 437; 

7 How. 731, IV, 740. 
But matters of form may be waived, 7 How. 171, 172, IV, 693. 
Jurisdiction necessary to validity of proceedings, 8 How. 541, IV, 

800. 
Jurisdiction does not terminate with judgment, 10 Wheat. 23, II. 372; 

10 Wheat. 64, II. 388. 

Court may decide every question in cause, 13 Pet. 511, III, 858. 
Party to record determines jurisdiction, 1 Pet 123, II, 671. 
Requisites of jurisdiction must appear on record, 9 Wheat. 607, II, 

306. 
Jurisdiction cannot be assumed on general grounds, 9 How. 350, IV, 

854. 
Presumption is in favor of jurisdiction, 2 Pet 165, II, 821; 7 How. 

181, IV, 695. 
Question of jurisdiction should be first decided. 9 Wheat. 816, II, 338. 
Denial of jurisdiction precludes inquiry into merits, 9 Wheat 847, II. 

338. 
Fact that sale made to confer jurisdiction immaterial, I Pet. 624, II, 

782. 
Appellate court determines its own and inferior jurisdictions, 8 Pet 

323, HI, 457. 
Jurisdiction always subject for inquiry, 8 How. 540, IV, 799. 
Acts of court lacliing jurisdiction void, 1 Wheat 364, I, 704. 

2. ESTABLISHMENT, ORGANIZATION, AND PROCEDURE IN 

GENERAL. 
Foreign power cannot establish court in United States, 3 Dall. 16, 

I, 19. 
Nation not bound to enforce another's penal laws, 5 Wheat. 69. II, 11. 
Appointment of clerk not questionable collaterally, 16 Pet 87, IV, 

145. 
Courts may supervise conduct of officers, 2 How. 257, IV, 309. 
Reporter is person to give copies of opinions, 3 Pet 397, III, 75. 
Courts may control and disbar attorneys, 9 Wheat 530, 531, II, 273, 

274. 
May preserve order, 6 Wheat. 227, II, 72. 
Opinions on points not contested are not binding, 3 Or. 172, I, 226; 

6 Wheat 402, II, 81; 12 Wheat 332, II, 581; 3 How. 322, IV, 425. 
Nor are erroneous constructions, 8 Wheat. 322, II, 182. 
Opinion in special case not binding in other, 11 Wheat. 91, II, 453. 
Question decided without argument is still open, 14 Pet 607, IV, 

82. 
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Decisions of courts are not laws, 16 Pet. 18, IV, 130. 

Merits discussed although case not before court,. 3 How. 106, IV, 400. 

Decisions on private statutes not binding in general, 8 How. 543, IY» 

801. 
Only clear error Justifies reversal by same court, 9 How. 478, IV, 879. 

3. COURTS OP GENERAL ORIGINAL JURISDICTION. 
Coustitution and powers determine chai-acter, 5 Cr. 185, I. 337. 
Courts of general jurisdiction defined, 2 How. 341, IV, 331; 9 How. 

348, 349, IV. 853. 

. 4. COURTS OF LIMITED OR INFERIOR JURISDICTION. 

State courts are not, 4 Cr. 97, I, 267. 

Inferior courts defined, 5 Or. 185, I, 339; 3 Pet 205, III, 46; 2 How. 

341, IV, 336. 
Inferior federal courts are of limited Jurisdiction, 10 Wheat. 199, II, 

411. 
Courts of special and limited jurisdiction distinguished, 3 Pet. 205, 

III, 46. 

Special jurisdiction defined, 2 How. 341, IV, 331. 

Pleadings must contain jurisdictional averments, 8 Pet. 444, III, 466. 

Orphan's courts are limited, 5 Pet 230, III, 168. 

6. PROBATE COURTS. 
Powers of chancellor under Maryland act, of 1785, 8 Pet. 143, III, 

433. 
Louisiana probate courts* jurisdiction stated, 7 How. 169, 170, IV, 

693. 
Effect of order of sale by probate court, 8 How. 112, IV, 762. 

6. FEDERAL COURTS. 

A. Jurisdiction and Powers, 

1. In General. 

Jurisdiction is limited by constitution, 2 Dall. 432, 435, I, 15; 5 Cr. 

304, I, 364; 7 Cr. 33, I, 462. 
Power of, is exclusive. 1 Wheat. 337, I, 696. 
Legislation necessary to establish inferior courts, 6 Wheat 604, II, 

108. 
What constitutes a "case" within jurisdiction, 9 Wheat. 819, II. 340. 
Constitutional provision defining judicial power construed, 1 Pet. 

545, II, 762. 
Power to give damages limited, 5 Pet 386, III, 182. 
Ordinance of 1787 is inoperative, 10 How. 94, IV, 900. 
Courts cannot choose subjects of jurisdiction, 6 Pet 541, III, 293. 
"Cognizable" defined, 12 Pet. 637, 648, III. 773. 
Inferior courts derive jurisdiction from Congress, 4 Dall. 10, note, I, 

100; 1 Cr. 309, I, 168; 4 Cr. 93. I, 266; 5 Cr. 86, I, 32.^; 5 Wheat 

27, II, 5; 5 Wheat 98, II, 15; 9 Wheat 823, II, 340; 3 How. 245. 

IV, 416. 
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Federal courts are courts of limited jurisdiction, 5 Cr. 185, I, 337; 10 

Wheat. 199. II, 411. 
But are not inferior in technical sense, 8 How. 612, IV, 807. 
Jurisdiction cannot be affected by state laws, 5 Gr. 138, I, 331; 9 Pet 

359, III. 512; 11 Pet 184, III, 664. 
Federal courts have equity jurisdiction, 8 Pet. 3, 4, III, 415. 

2. Territorial Limitations. 
Locality of seizure determines jurisdiction, 5 Gt, 310. 1, 364. 
Defendant must be resident of district, 7 Gr. 98, I, 479. 
But averment not necessary, 8 Wheat 699, II, 211. 
No jurisdiction of crime committed in foreign territory, 5 Wheat 

104, II, 15. 
Resident of state suable In any district therein, 11 Pet. 38, III, 63o. 
Service must be within district, 15 Pet 171, IV, 105. 

3. Record to Show Jurisdiction, Determination of, and Loss or Di- 
vestiture. 

■ 

If dependent on diverse citizenship record must show, 3 Dall. 320, 1, 

52; 4 Dall. 8, I, 97; 2 Gr. 126, I, 187; 2 Pet 136, II, 810. 
Averments strictly construed, 6 Pet 762. Ill, 331. 
All jurisdictional facts must appear, 4 Dall. 10, 11, 14. I, 99,. 101. 
State must be party to record to defeat jvirisdiction, 9 Wheat 856, 

857, II, 344; 2 How. 551, IV. 353. 
Act of 183'J does not vary judiciary act, 14 Pet 65, 66, IV, 17. 
Plaintiff may discontinue against party not found, 15 Pet 128, IV, 

101. 
Evidence inadmissible to contradict record, 7 How. 180. IV, 694. 
Federal courts determine their own jurisdiction, 5 Cr. 136, I, 332. 
Determinable by citizenship of real parties, 14 Pet 300, IV, 53. 
Incapacity of some defendants does not affect all, 3 Wheat 594, I, 

805. 
Jurisdiction not questionable after mandate, 6 Gr. 268, I, 443. 
Ghange of domicile pendente lite cannot defeat jurisdiction, 2 Wheat 

297, I, 738; 9 Wheat 539, II, 279; 8 Pet 3, III, 412. 414. 
Nor will death of party, 12 Pet 171, III, 718. 
Joinder of improper parties will not 8 Pet 537, III, 475. 

B. Jurisdietion Dependent on Subject Matter, 
Construction of treaty within jurisdiction, 6 Gr. 304, 305, I, 450. 
Disputes arising from grants from different states, 9 Gr. 323, I, 663; 

2 Wheat 378, 379, I, 750. 
Disputes arising under United States laws, 6 Wheat 392, II, 77; 9 

Wheat 822, II. 342. 
Glalm for fugitive slave, 16 Pet 616, IV, 212. 
Suits as to land title derived from government, 2 How. 372, IV, 340. 
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C JuriadicHon Dependent on Citizenahip, Residence or Character of 

Parties, 

1. In General. 

Kach plaintifT must be able to sue eax^h defendant, 3 Cr. 267, I, 235. 

Dei>ends on status at commencement of suit, 2 Pet. 505, II, 874; 8 

Pet. 3, III, 415. 
Jurisdiction not defeated althougli state ultimately affected, 5 Gr. 

139, 1, 330. 
Eleventh amendment restrains suits against state, 9 Wheat. 858, II, 

344; 1 Pet. 122, II. 671. 
Jurisdiction to determine boundary disputes between states, 12 Pet 

727. III. 778. 
Have no jurisdiction between aliens, 4 Or. 47, I, 262, 263; 2 Pet 136, 

II, 810. 
Suit by citizen for use of alien, 5 Gr. 303, I, 360. 
Court may strike out citizen as party plaintiff, 2 Pet. 565, II, 874. 
Residence abroad not necessary to capacity, 7 Pet 431, III, 392. 
Indian tribe is not state, 5 Pet 20, III, 155. 
National bank may sue in federal courts, 5 Cr. 85, I, 326; 9 Wheat 

825. 828. II, 357, 358. 
Right depends on Judiciary act, 9 Wheat 908, 909, II, 370. 

2. Suits Between Citizens of Different States. 
All parties must have jurisdictional capacity, 1 Wheat. 95, I, 678. 
Constitutional provision and statute construed. 2 How. 554, IV, 354. 
Act of 1839, held enlargement of jurisdiction, 2 How. 557, IV, 354. 
Jurisdiction over auxiliary suits not dependent on residence, 9 Cr. 

25, I, 627. 
Such is suit against marshal by execution creditor, 2 How. 35, IV, 

272. 
Mortgage may be foreclosed in federal courts, 1 Pet. 625, II, 783. 
Suit may be brought where plaintiff resides, 11 Pet. 38, III, 635. 
Maker and indorser sued jointly must have capacity, 16 Pet. 96, IV, 

147; 2 How. 243, IV, 307. 
Suit may be in name of state officer, 2 How. 15, IV, 268. 
Residence of persons equitably Interested immaterial, 3 How. 577. 

IV, 458. 
Corporation is not citizen, 5 Or. 69, I, 323; 5 Cr. 87, I, 326. 
Capacity depends on citizenship of members, 5 Cr. 91, I, 325; 1 Pet 

240, II, 691; 14 Pet 64, IV, 15; 14 Pet 299, IV, 52. 
But contra, 2 How. 555, 558, IV, 355. 

Corporation is citizen for purposes of suit, 2 How. 554, IV, 354. 
District of Columbia is not state, 2 Cr. 453, I, 216. 
Nor Is a territory, 1 Wheat. 94, I, 677. 
Assignee cannot sue if assignor could not, 4 Dall. 11, I, 98; 6 Cr. 336, 

I, 456; 2 How. 15. IV, 269. 
Jurisdiction not acquired by assignment of mortgage, 7 How. 216, 

IV, 699; 8 How. 450. IV. 704. 
But contra, 7 How. 215, 216, IV, 698. 
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Executor or administrator may sue though testator ! .competent,. 

4 Cr. 308, I, 292; 8 Wheat. 6G9, II, 207. 
Indorser may sue .other parties if citizenship diverse, 9 Wheat 538^ 

II, 281; 2 Pet. 326, II, 843; 11 Pet 83, III. 647; 16 Pet 95, IV^ 

147. 
Plaintiff must show immediate indorser's capacity, 9 Wheat. 539, 11^ 

281. 
Object of section 11, judiciary act stated 9 Wheat 909, II, 370. 
Suit against assignees in other state sustained, 10 How. 69, IV, 898. 
Trai^sfer of title to nonresident gives capacity, 1 Pet 623, II, 781. 
Assignor of nonnegotiable note is real party in interest, 14 Pet. 299,. 

300, IV, 53. 

3. Pleading and Evidence and Objection to Jurisdiction. 
Citizenship must be averred where essential, 3 Dall. 383, I, 54; 1 Cr. 

343, I, 177; 4 Cr. 47, I, 262; 4 Cr. .370, I, 301; 5 Cr. 57, I, 324; a 

Pet 149, III, 436. 
Includes party introduced by supplemental bill, 4 Dall. 27, I, 105. 
Averment of residence is insufficient, 2 Cr. 9, I, 182; 8 Pet. 115, III,. 

430; 8 Pet. 149, III, 436; 6 How. 184, IV, 623. 
Citizenship of members of corporation must be averred, 5 Cr. 61, I,. 

324; 5 Cr. 92. I, 328. 
In suit against alien plaintiff must aver citizenship, 5 Cr. 304, I, 363» 
Sufficiency of averment in suit on note, 9 Wheat 539, II, 282; 6 Pet. 

25, III, 216. 
Averment in suit on note payable for use, 11 Pet. 39, III, 636. 
Allegation of naturalization equivalent to allegation of citizenships 

6 Pet 762, III. 330. 
Assignor's citizenship immaterial where note payable to bearer, 15- 

Pet. 129, IV, 102. 
No objection that defendant is agent of state, 11 Pet 585, III, 695. 

D. Jurisdiction Dependent on Amount in Controversy. 
In suit on bond condition determines, 4 Cr. 316, I, 294. 
Damages claimed by plaintiff determine, 16 Pet 104, IV, 147, 148. 

E. Procedure and Adoption of State Practice, 

1. Conformity to State Practice. 

State laws of no effect ex proprio vigore. 12 Wheat. 367, 11, 5S3; 1ft 

Pet. 94, IV, 146; 1 How. 305, IV, 252. 
Restraints on state officers not binding on federal, 7 Cr. 565, I, 576. 
Adoption of state process necessary, 6 Pet 658, 659, III, 308; 9 Pet 

359, II, 612; 13 Pet 379, III, 843; 1 How. 314, IV, 253. 
Rule adopting need not be in writing, 1 Pet 613, II, 779; 2 Pet 106,. 

II, sas 

Courts conform to state practice if possible, 1 Pet 614, II. 780. 
Will not when procedure radically different, 10 Wheat 41, II, 379; 

2 Pet. 526, II, 866. 
Or when repugnant to federal laws, 16 Pet. 94, IV, 146. 
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Or when unconstitutional, 2 How. 615, G16, IV, 380. 

Process act of 1702, authorized adoption, 10 Wheat. 22-60, II, 373, 

383. 
Judiciary act did not embrace law of procedure, 10 Wheat 54, 64, 

II, 387. 

* 'Principles and usages of law" construed, 10 Wheat. 56, II. 386. 
Process act did not contemplate subsequent laws, 1 Pet. 612, II, 778; 

1 How. 315, IV, 254. 
Act of 1824, as to Louisiana, construed, 3 Pet. 444, 445, III, 82; 7 

Pet. 450, III, 394. 
Scope of various process acts discussed, 9 Pet 362, III, 513; 1 How. 

306, IV, 253; 2 How. 17, IV, 270. 
Court may adopt practice as to action pending, 1 Pet. 615, II, 780. 
Acts contemplate persons within reach of process, 12 Pet. 330, III, 

735. 
Acts of 1789, 1792, adopted writ of ca. sa., 10 Wheat. 66, n, II, 389. 
Act of 1828, laws concerning executions, 13 Pet 63, III, 792; 14 Pet 

315, 316. IV, 55, 56; 16 Pet 312, IV, 171. 
But mode of reviewing decisions not adopted, 16 Pet 314, IV, 172; 

9 How. 551, IV. 883. 
Nor law requiring joinder of parties to note, 16 Pet. 95, IV, 147, 
Or allowing suit against maker and payee, 2 How. 243, IV, 307. 
Or prescribing venue in such actions, 16 Pet. 95, IV, 147. 
But see 5 How. 64. IV. 543. 
State rules of evidence govern federal courts, 12 Pet. 89, III, 709; 

14 Pet. 91, IV, 24; 6 How. 6. IV, 601. 
I'rivileges of prisoner governed by state laws, 14 Pet. 314-316, IV, 54. 
But not state laws authorizing discharge, 2 How. 16, IV, 270. - 
Unless expressly adopted by Congress or courts, 2 How. 16, IV, 270. 
Laws governing form of verdict not binding, 16 Pet. 70, IV, 144. 
Nor are laws determining legal effect of Judgment, 16 Pet. 313, IV, 

171. 
State insolvency laws not binding, 2 How. 18, IV, 271. • 
Federal courts cannot execute state penal laws, 2 How. 34-37, IV, 

271, 272. 
Remedies for enforcement of property rights adopted, 13 Pet. 203, 

III, 818; 10 How. 189, IV, 904. 

Kentucky statute upon Joinder of parties followed, 5 Pet 474, III, 

192. 
Federal courts may adopt equity practice, 2 Pet. 526, II, 866. 
But own rules govern where no such practice, 9 Pet. 657, III, 533; 

12 Pet. 474. Ill, 751; 15 Pet 17, IV, 92; 7 How. 846, 847, IV, 753. 

2. Rules of Court, and Course of Proooduro. 
Courts make their own rules, 3 Dall. 321, I, 41; 9 Pet 363, III, 514. 
Written rules not necessary, 1 Pet. 613, II, 779; 7 Pet 451, III, 395. 
Congress may prescribe form and effect of executions, 10 Wheat. 53, 

II, 383. 
Congress may delegate powors to courts, 9 Pet 360, III, 513. 
Notes on U. S. Reports— 6 
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Equity practice based on that of English courts, 6 Pet. 658, III, 307; 
7 Pet 274. Ill, 376; 9 Pet. 656, III, 532; 13 Pet 368, 369. Ill, 841. 
Court cannot exclude evidence arbitrarily, 5 Pet 243, III, 170. 
Party may be dispensed with If unnecessary, 7 Pet 263, III, 373. 
Co>urt may allow amendments, 16 Pet 141, 142, IV, 154. 

F. Sl-ate Tjaw8 a^ Rules of Decision, 
Construction of state laws by state court generally followed, 3 Dall. 
346, n, 355, I, 49; 5 Cr. 32, I. 319; 5 Cr. 222. I. 341; 6 Cr. 224, 225, 

I, 434; 9 Cr. 98, I, 639; 1 Wheat 290, I, 691; 6 Wheat. 583, II, 
103; 8 Wheat 535, II, 200; 10 Wheat 159, II, 395; 10 Wheat 461, 

II, 439: 11 Wheat 367, II, 498; 1 Pet 3as, II, 725; 2 Pet 678, 

II, 890; 4 Pet 392, III, 328; 7 Pet 542, 543, III, 396; 8 Pet 240, 

III, 442; 12 Pet 53, III, 701; 3 How. 460, IV, 437; 5 How. 139. 

IV, 552; 7 How. 219. IV, 701. 

Especially those regulating property rights, 4 Cr. 429, I, 308; 5 Cr. 
255, I, 344; 2 Wheat 325, I, 741; 5 Wheat 302, II, 31; 6 Wheat. 
127, II, 63; 12 Wheat 167, II, 552; 1 Pet 571, II; 768; 2 Pet. 656. 

II. 883; 2 Pet 851, II, 803; 3 Pet 127, 130, III. 35; 5 Pet. 155, 

III, 164; 6 Pet. 297, III, 255; 8 How. 558. IV, 803. 

Rights under state law enforceable in federal courts, 3 Wheat. 223, 

I, 769. 

On appeal in ejectment state law governs, 1 Pet. 505, II, 756. 
Federal court follows construction of state constitution, 2 Pet. 524, 

II, 865; 7 How. 40, IV, 686. 

Or of rules of evidence, 5 Pet. 401, III, 186. 

Of state recording laws, 6 Pet. 286, III. 254. 

Construction becomes part of statute, 6 Pet. 297, III, 258, 

Federal courts follow change in rule, 6 Pet 299, 300, III, 257. 

But change not retrospective, 5 How. 139, IV, 552. 

State laws cannot give jurisdiction, 11 Pet 184, III, 664. 

Immaterial how construction established, 3 How. 460, IV, 437. 

Provision in judiciary act does not contemplate practice, 10 Wheat 
24, 25. II, 377. 

Statutes of limitation are within the rule. 1 Pet 360, TI, 719; 3 Pet 
277, III, 60; 5 Pet 477, III, 192; 13 Pet. 61, III, 791; 16 Pet. 
493, IV, 196; 2 How. 125, IV, 281; 9 How. 527, IV, 880. 

And statute as to executions, 4 Pet. 137, III, 104. 

Regulating judgment liens, 5 Pet 568, III, 182. 

Statute of frauds, 7 Pet. 615, III, 406. 

Presumptions as to residence of subscribing witnesses, 13 Pet. 379, 
in, 843. 

Laws abolishing distinction between sealed and unsealed instru- 
ments. 13 Pet. 379, III, 843. 

Treaty settling state boundary, 14 Pet. 18, IV, 8. 

Laws regulating tax sales, 14 Pet. 328-332. IV, 59. 

Decision construing charter granted by crown, 16 Pet. 417, 418, IV» 
191. 

Mere construction of will not binding. 3 How. 476, IV, 443. 
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But allter, If construction has become rule, 3 How. 476, IV, 444. 
Construction of law regulating tax sales binding, 5 How. 16(3, 167, 

IV, 555. 
Bights under state laws protected, 2 Pet. 526, II, 867. 
Federal court cannot question mode of proceeding, 6 How. 535, IV, 

676. 
Construction taken strictly, 14 Pet. 74, IV, 18. 
Effect if construction not fixed, 15 Pet. 499, IV, 123. 
Court must disregard repugnant state laws, 16 Pet. 314, IV, 172. 
Construction of general commercial law not binding, 16 Pet. 18, 19, 

IV, 130. 
Such is construction of policy, 16 Pet. 611, IV, 203. 
Maryland decisions not binding on District of Columbia courts, 10 

Pet. 593, III, 623; 5 How. 81, IV, 544. 
Construction of deed by common law not binding, 4 How. 379, IV, 

511. 

G. Supreme Court. 
1. Original Jurisdiction and Proceedings. 
Jurisdiction strictly limited, 5 Pet. 259, III, 171. 
Has no common-law jurisdiction, 3 How. 104, IV, 399. 
Original jurisdiction exclusive, 1 Cr. 173-176, I, 119. 
Cannot be enlarged by Congress, 6 Wheat, 396-400, II, 81, 
Originally states were suable in supreme court, 2 Dall. 450-480, I, 13. 
Eleventh amendment prohibits suits against states, 3 Dall. 382, I, 53; 

6 Wheat 405, II. 83; 9 Wheat. 906, II, 367; 12 Pet. 731, III, 778. 
Original jurisdiction precludes appellate jurisdiction in similar cases, 

9 AVheat. 820, 821, II, 339. 
I>erives jurisdiction solely from constitution. 12 Pet. 720, III, 776, 777, 
Kxalted nature of supi^mo court, 7 How. 47, IV, 689. 
Where state Is party jurisdiction exclusive, 2 Dall. 406, I, 10; 4 DalL 

1-5, I, 96. 
"Controversies" means civil controversies, 2 Dall. 431, 432, I, 16. 
Grounds for jurisdiction in such cases, 2 Dall. 475^ I, 15. 
State must be substantially party, 3 Dall. 412, I, 91; 9 Wheat. 906, 

II, 367. 
Suit respecting territory must be substantial, 4 Dall. 4, I, 96. 
Jurisdiction extends to controversies between states, 6 Wheat. 378, 

383, II, 76; 12 Pet. 721, III, 777. 
Suit to recover sovereignty and jurisdiction not cognizable, 12 Pet. 

752. Ill, 779. 
Effect of decision in suit between states, 3 Pet. 464, III, 88. 
Rule as to time of answering, 13 Pet. 24, III, 788. 
Jurisdiction extends to suit to settle boundary, 5 Pet. 290, III, 175; 

12 Pet. 720. Ill, 777; 7 How. 677, IV, 734. 
Proceedings in such suits, 12 Pet. 745, 750, III, 779. 
Jurisdiction in suits affecting foreign ministers, 9 Wheat 854, II, .342. 
No original Jurisdiction in prize cases, 1 Wheat 300, I, 693. 
May issue habeas corpus to examine commitment, 3 Cr. 449, I, 254; 

4 Cr. 101, I, 208; 7 Wheat. 42, II, 115. 



84 COURTS, 6. 

Not to state court except under federal laws, 4 Cr. 97, I, 2G7. 
Power to award conferred by judiciary act, 3 Pet. 201. Ill, 38. 
Cannot Issue on petition of alien, 2 How. 65, IV, 277. 
Has no original Jurisdiction to issue, 5 How. 192, IV, 557. 
Congress cannot authorize issue of writs of mandamus, 1 Cr. 173- 

176, I, 119. 
Supreme court cannot mandamus United States officer, 2 Wheat* 

370, I, 747. 
May compel signing of bill of exceptions, 5 Pet 192, III, 166. 
May compel inferior court to proceed to judgment, 12 Pet. 622, III,. 

770. 
Subpoena against state, how served, 2 Dall. 480, I, 16. 
Time for serving subpoena generally, 5 Pet. 290, III, 175. 
Court not strictly confined to practice of equity, 5 Pet. 289, HI, 175^ 
Pleading to jurisdiction, 11 Pet 393, III, 681. 
Joinder of Informal parties cannot affect jurisdiction, 8 Wheat. 451,. 

II, 197. 

2. Appellate Jurisdiction and Procedure. 

(a.) In Oeneral. 
Appellate jurisdiction derived from Congress. 3 Dall. 328, I, 44; 3 Cr* 

173, I, 225; 6 Cr. 314, I, 451. 
State laws cannot abridge jurisdiction, 1 Cr. 91, 92, I, 111. 
Court cannot disclaim jurisdiction, 6 Wheat. 404, II, 82. 
Writ of error not "suit" within 11th amendment, 6 Wheat 405, 412,. 

II, 85. 
Review confined to final decrees, 3 Pet 318. Ill, 69. 
Exercisable only as provided by law, 16 Pet 452, IV, 194; 5 How* 

119, IV, 548. 
Jurisdiction not exercisable after act expired, 8 How. 121, IV, 765. 
Constitutionality of law not considered unless necessary, 10 Wheat* 

50, II, 382; 10 Wheaf 53, 65, II, 388. 
Then only to determine repugnancy to federal constitution, 8 Pet* 

109, III, 424. 
Jurisdiction embraces cases under constitution and treaties, 8 Pet 

323, III, 457. 
Majority of whole court necessary to decide constitutional questions^ 

8 Pet 122, III. 432; 9 Pet. 85, III, 492. 

Court may review questions of title from government, 4 Cr. 383, I,. 

301; 8 Wheat. 324, II, 182. 
No appeal in suit to annul assignment of patent 10 How. 102, IV,. 

900. 
Court may act on equitable principles, 5 Cr. 223, I, 340. 

(h.) In Criminal Oases. 
Instance of appeal In such case, 1 Cr. 256-259, I, 165. 
Court has no criminal jurisdiction. 3 Pet 201, III. 37; 9 How. 572,. 

IV, 889. 
Cannot be acquired by habeas corpus, 3 Pet. 207, III, 47. 
May examine legality of commitment alone, 7 Pet 572, 573, III, 399; 

9 Pet 704, III, 536; 5 How. 191, IV, 556. 
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Jurisdiction in criminal cases given by act, 1847, 9 How. 578-580, IV, 
889. 

(c.) Mode of Review and Requisites for Transfer, 

Cl&se must be regularly brought up, 3 Dall. 410, I, 90. 
Instance where writ allowed on agreed case, 6 Cr. 187-192, I, 428. 
Appellate jurisdiction exercised by writ of error, 8 Wheat. 321, II, 

181. 
Mandamus not proper to correct error, 1 Pet. 569, II, 768. 
Wiit of error and appeal distinguished, 9 How. 551, IV, 883. 
Citation must be served thirty days before hearing, 1 Cr. 366, I, 181; 

5 Cr. 321, I, 367. 
Practice in entering appearance of United States, 3 Pet. 459, III, 88. 
Such appearance conclusive when, 3 Pet. 460, III, 88. 
Want of citation avoids decree, 15 Pet 123, IV, 101. 
Rule requiring filing of transcript construed, 7 How. 659, IV, 734. 

{dj Hearing and Rehearing, 
Continuance in discretion of court 3 Dall. 305, I, 39. 
Procedure on motion for, 8 Pet. 435, III, 465. 
Pleadings amendable in supreme court, 6 Cr. 127, 1, 389. 
But not after term has elapsed, 10 Pet. 480, III, 605. 
Case cannot be reheard after term, 7 Cr. 1, I, 459. 
Or after remand to court below, 7 Wheat. 58, II, 124. 
Rehearing seldom granted, 1 Pet. 549, II, 764. 
Lower court's practice cannot control, 8 Pet. 269, III, 446. 
Court will examine documents In case, when, 8 Pet. 307. Ill, 456 
Motion to take cause from foot of docket refused, 4 How. 576, IV, 
529. 

(e.) Determination and Disposition and Reinanding of Causes. 
Final judgment' of court not reviewable on second appeal, 1 Wheat. 

355. 1. 702. 
I>ecree affirmed where court equally divided, 10 Wheat 127, II, 391 . 
Court may reinstate cause erroneously dismissed, 12 Wheat. 9, II, 

522. 
Motion to docket allowed, when, 10 Pet. 24, III, 542; 10 How. 145, 

IV. 903. 
Costs allowed appellant on reversal, 16 Pet. 318, IV, 173. 
General practice to remand for amendment, 8 How. 611, IV, 806. 
But will not direct amendments below, 6 Cr. 267, I, 443. 

3. Review of Decisions of Circuit Court. 
(a.) Decisions Reviewable. 
Case decided on agreed statement, 5 Cr. 358, I, 376; 10 How. 340. IV, 

913. 
Case removed by error from circuit to district court not reviewable. 7 
Cr. 109, I, 484; 7 Cr. 288, I, 518; 2 Wheat. 259, I, 736; 12 Pet 144. 
Ill, 716. 
Criminal cases not reviewable, 7 Wheat. 42, II, 116. 
Includes only final .judgments, 9 Pet. 3, III, 488. 
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(b.) Cases Certified on Division of Opinion, 
Question under embargo act certified, 7 Cr. 285, I, 517. 
Division on motion for new trial cannot be certified, 6 Wheat 548, II 

97; 6 Pet. 221, III, 247. 
Division upon arrest of judgment may be certified, 11 Wheat. 418, II, 

513. 
Question of costs not certifiable, 6 Pet. 28, III, 216. 
No jurisdiction where division arose after final decision, 12 Wheat. 

213, II, 567. 
Division on motion to revive suit cannot be certified, 10 Pet. 289, III, 

570. 
Questions of discretion generally, cannot, 10 Pet. 367, III, 582; 10 

Pet. 411, III, 589. 
Question of law only may be certified, 12 Pet. 214, III, 726; 8 How. 

202, IV. 776. 

(c.) Single or Specific Questions and Whole Case. 
Whole case cannot be certified, 4 Pet. 392, III, 128; 10 Pet. 57, III. 

544; 12 Pet 239, III, 730; 6 How. 43, IV, 609; 7 How. 47, IV, 689; 

10 How. 55, IV, 897. 
Court will not act if case imperfectly stated, 11 Wheat. 257, II, 477. 
Only points on which court divided are reviewable, 10 Whet*... 20, 

II, 371; 9 Pet 273, III. 504; 11 Pet 60, III. 644; 12 Pet 213. Ill, 

724; 12 Pet 239, III, 730; 8 How. 611, IV, 806. 
But whole case may be covered by single question, 7 How. 192, IV, 

696. 
Discontinuance below warrants discontinuance In supreme court 11 

Pet 61. 62. Ill, 644. 
All questions certified may be reviewed at once, 10 Pet. 296, III, 571. 

(d.) Sufficiency of Certificate and Who may Make. 
May include any material question arising, 7 How. 191, IV, 696. 
Question must be properly certified, 3 Pet 269. III. 60; 5 How. 209, 

IV, 560; 7 How. 649, IV, 732. 
Certificate pro forma customary, 5 How. 224, IV, 561. 
District judge cannot divide with circuit Judge, 5 Wheat. 434, II, 49. 

4. Review of Decisions of District Court 
Appeal from district court for Orleans Territory, 4 Cr. 370, I, 301. 
Writ to Maine district from Massachusetts circuit court, 5 Cr. 1, I, 

312. 
Construction of act establishing district court of Orleans, 6 Cr. 318, 1, 

454. 
Certificate of division to circuit court not reviewable in supreme 

court, 14 Pet. 525, IV, 83. 
Upon bankruptcy questions adjourned, district judge cannot sit 1 

How. 265, IV. 249. 
Opinion of judge at chambers not reviewable, 5 How. 191, 192, IV, 

557. 
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5. Review of Decisions of Territorial Courts. 
Appeal and error distinguished, 16 Pet. 453, lY, 194. 
Proceeding for allotment of dower not reviewable on appeal, 16 Pet. 

453, 454, IV, 194. 
Admission pending appeal doee not defeat Jurisdiction, 5 How. 212, 

IV. 560. 
And Congress cannot provide otherwise, 10 How. 80, IV, 899. 
Review extends to civil and criminal cases, 9 How. 574, IV, 889. 

6. Review of Decisions of Courts of District of Columbia, 
Cannot review criminal causes, 3 Cr. 173, I, 226. 
Appeal where Virginia corporation a party, 4 Cr. 398, I, W2. 
Order of circuit court quashing inquisition reviewable, 6 Cr. 235, I, 

436. 
Writ of error dismissed if amount insufficient, 7 Cr. 276, I, 514. 
Appeal lies in probate case, 8 Cr. 252, I, 613. 
Case cannot be certified to supreme court, 3 Wheat. 601, I, 807. 

7. Review of Decisions of State Courts. 

(aj Courts and Decisions Revietoable. 

Supreme court may issue writ of error, 7 Cr. 165, I, 494; 1 Wheat. 

352, I, 699. 

Jurisdiction not limited by amount in dispute, 8 Wheat. 322, II, 182; 

5 How. 120, IV. 549. 
Basis of, is enforcement of constitution, 5 How. 343, IV, 573. 
States must be regularly organized or admitted, 5 How. 376-379, IV, 

573, 574. 
Writ of error not limited to civil cases, 6 Pet 567, III, 297. 
Dispute as to priority of judgments not reviewable, 9 How. 551, IV, 

884. 
Nor partition suit between holders of patent, 4 How. 502, IV, 520. 
Whether slaves are freed by state law not reviewable, 10 How. 93, 

IV, 899. 
Judgment must be final, 3 Wheat. 434, I, 788; 6 Pet. 49, III, 219. 
But writ need not so state, 8 Wheat. 321, II, 181. 
Decree remanding cause to trial court, not final, 12 Wheat. 135, 136, 

II, 549. 

(h.) Nature of Decisions Reviewable; Federal Questions, 

(1) In General. 
Twenty-fifth section of Judiciary act constitutional, 1 Wheat. 351, 

353. I, 700. 

Decision must deny right claimed under constitution, treaties or fed- 
eral laws, 12 Wheat 132, II, 548; 9 Pet. 234, III, 502; 12 Pet 68, 

III, 705; 16 Pet 152, IV, 155; 7 How. 619, IV, 721; 7 How. 770, 
771, IV, 745. 

If right is sustained error will not lie, 3 Cr. 269, I, 238; 5 Pet. 515, 

III, 197; 5 How. 375, IV, 573; 9 How. 262, IV, 841. 
Decision must be within spirit of act, 5 How. 375, IV, 573. 
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Bight not claimed under federal law not included, 4 Pet 290. Ill, 119. 
Ko appeal where federal tax laws not questioned, 11 Pet. 172, III, 

659. 
Status as slave presents no federal question, 12 Pet. 510, III, 761. 
Grounds of Jurisdiction under act stated, 14 Pet 58, IV, 15. 
Fact that question might arise under treaty immaterial, 4 How. 58, 

IV, 489. 
If decision sustainable on any ground no error lies, 7 How. 179, 180, 

IV, 694; 9 How. 9, IV, 808; 9 How. 447, 448, IV, 876. 

(2) Construction or Validity of State Constitutions or Laws. 
Cannot determine repugnapcy of laws to state constitution, 3 Dall. 

392, I. 88; 3 Pet. 289, III, 62; 10 How. 539, IV, 933. 
Nor repugnancy between two decrees of same court, 14 Pet. 49, IV, 

14. 
Mere construction of law not embraced in act, 5 How. 342, 343, IV, 

672; 7 How. 818, IV, 749. 

(3) Review of Decisions Sustaining or Denying Validity of State 

Laws. 
Error will not lie where law held unconstitutional, 5 How. 68, IV, 

543; 7 How. 261, IV, 705; 10 How. 5C9, IV, 933. 
Allter where law upheld. 2 Pet. 464, II, 858; 8 Pet. 42, 43, III, 421; 

11 Pet. 311, HI, 675; 12 Pet 70, III. 706; 16 Pet 286, IV, 167; 

16 Pet 444, IV, 191. 

(4) Decisions Denying Authority Under Acts of Congress. 
Error lies only when decision denies authority, 7 How. 179, IV, 693; 
7 How. 775, IV, 746. 

(5) Laws Impairing Obligation of Contracts and Religious Liberty. 
Court may declare state law impairing obligation, void, 8 Wheat 

92, II, 159; 11 Pet 584, III, 695. 
Point must have been raised in state court, 16 Pet 527, IV, 207; 8 

How. 585. IV, 805. 
Cannot inquire whether ordinance impairs religious liberty, 3 How, 
609, IV, 463. 

(6) Decisions Affecting Public Lands and Title Derived from United 

States. 
Error lies if decision against title claimed, 1 Pet. 664, II, 787; 6 Pet 

687, III, 312; 16 Pet. 242, IV, 163; 16 Pet. 261, IV, 164. 
Mere construction of survey not sufficient, 10 Pet. 292, III, 571. 
If right sustained, court has no jurisdiction, 16 Pet. 152, IV, 155. 
Mere decision against French survey held insufficient, 3 How. 707; 

IV. 474. 
Applying local law in construing grant gives no Jurisdiction, 3 How. 

707. IV. 473. 
Admission of evidence to affect grant examinable, 4 How. 447, IV. 

515. 
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■Construction of Spanish grant raises no federal question, 7 How. 

593, 594. IV. 719. 
•Claim as trustee gives no right to remove suit, 7 How. 771, IV, 745. 

(7) Decisions Affecting Rights Under Treaties. 
Decision adverse to treaty claim reviewable. 1 Wheat. 352-355. I, 

701. 
Action of ejectment held not such case, 5 Or. 348. I, 372. 
Rights under Indian treaties, 6 Pet. 541, III. 292; 10 How. 323, IV, 

912. 

(cj Procedure^ Record and Review. 
(1) Necessity for Showing Jurisdictional Facts: 
Must appear on record, 2 Wheat. 368, I, 746; 12 Wheat. 125, II, 547; 
5 Pet. 259, III, 171; 15 Pet. 20. IV. 93; 16 Pet. 285, IV, 166; 5 
How. 375, IV, 573; 7 How. 261. IV. 705; 7 How. 282, IV. 708; 7 
How. 742. 743. IV. 742. 
Must show more than right, "contended and claimed," 5 How. 341, 
IV. 572. 

Must show federal question necessarily involved, 13 Pet. 162, III, 809. 
Although express averment not necessary, 1 Wheat. 355, I, 701; 4 

Wheat, 315, I, 809; 1 Pet. 98, II, 669; 2 Pet. 410. IT, 850; 2 Pet. 

251, II, 831; 3 Pet. 301, III. 67; 4 Pet. 429, III. 131; 6 Pet. 48, III. 

219; 10 Pet 392, III. 582. 
Modes in which jurisdiction may be shown, stated, 16 Pet. 285, IV, 

167. 

(2) Procedure on Review in General. 
Court can examine only title claimed under act, 7 Wheat. 206, II, 132. 
State court must authenticate questions under, 13 Pet. 156, III, 809. 
Court may examine facts, 14 Pet. 360, 361, IV, 63. 
Jurisdictional questions first determined, 16 Pet 284, IV, 166; 5 

How. 433. IV. 575. 
Court limited to determination of constitutionality of state law, 5 

How. 618, IV. 599. 
Decision may be atflnned on other grounds, 6 How. 21, IV, 604. 
Rule as to construction by state courts inapplicable, 6 How. 326, IV, 

648. 
Decision as to constitutionality of law conclusive, 5 How. 308, IV, 

569. 

E. Circuit Courts. 
Jurisdiction and powers dependent on statute, 7 Or. 506, I, 573. 
Are of limited, but not inferior, jurisdiction, 6 How. 40, IV, 6(J9. 
Right of supreme judges to hold circuit court asserted, 1 Or. 309, I. 

168. 
District judge may hold circuit court alone, 4 Cr. 428, I, 307. 
Pending cases cannot be remitted to special circuit court, 3 Dall. 18, 

I. 21. 

Court cannot set aside decree after term, 3 Wheat. 593, I, 804. 
Rule requiring proof of execution of paper approved, 11 Wheat. 439, 

II, 518. 
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Court in equity suit may stay judgment at law, 5 Cr. 288, 289, I, 353. 
Demand for over $500 gives jurisdiction. 8 Cr. 242, I, 611. 
Indorsee may sue nonresident indorser in, 6 Wheat. 151, II, 68. 
Postmaster-general may sue on postmaster's bonds, 12 Wheat 148^ 

152, II. 551. 
Court has no original admiralty jurisdiction, 1 Pet. 121, II, 671. 
May decide whether state law conflicts with state constitution, 2 Pet. 

414, II, 855. 
After condemnation court may decree distribution. 6 Pet 424, III^ 

271. 
Jurisdiction extends only to limits of district, 9 Pet 289, III, 505; 12 

Pet. 328, III, 734. 
Cannot issue process beyond, 12 Pet 330, III, 735. 
This includes foreign attachment, 12 Pet. 330, III, 735. 
Jurisdiction not affected by state laws, 12 Pet. 330, III, 735. 
Power to issue mandamus is only auxiliary, 7 Cr. 506, I, 571. 
Cannot issue to federal officer. 12 Pet. 624, III, 771. 
Assignee cannot sue if assignor could not, 16 Pet. 316, IV, 172; 8 

How. 449. IV, 794. 
Lien extends to limit of jurisdiction, 7 How. 766, IV, 743. 
Judgment without jurisdiction not absolutely void, 8 How. 612, IV> 

807. 
Jurisdiction of suit to recover proceeds of prize undetermined, 3 DalL 

33, I, 22. 
Quaere, whether court has jurisdiction of suits at law against United 

States, 1 Wheat. 416, I, 705. 
Judgment on appeal from district court, final, 2 Wheat 395, I, 755; 

12 Pet 144, III, 716. 

/. District Courts. 
If seizure on land, court proceeds at common law, 8 Wheat 394, II,. 

192. 
Citizens of Orleans may sue in district court, 6 Cr. 338, I, 458. 
Jurisdiction of common-law suits by United States, 2 Pet. 44, II, 856. 
No jurisdiction of suit by United States bank, 5 Pet 480, III, 193. 
Scope of jurisdiction stated, 6 Pet. 495, III, 285. 
Jurisdiction of suits againsrt consular officers, 7 Pet. 281, III, 377. 
Court may determine its own jurisdiction, 9 Pet. 701, III, 535. 
No appeal from decree of special judge, 11 Pet 166, III, 659. 
.lurisdiction where amount over $50, 7 How. 169, IV, 693. 
District courts are courts of prize, 3 Dall. 16, I, 18; 3 Dall. 97, I, 27. 
After awarding salvage may determine title to residue, 3 Dall. 198» 

I. 32. 
May award salvage against English ship, 3 Dall. 198, I, 32. 
Jurisdiction in suit for maritime service, 7 Pet. 341, 342, III, 385. 
No jurisdiction of libel against foreign privateer, 3 Dall. 129, I. 28. 
Jurisdiction over claims under Spanish or French grants, 9 Pet 

135, HI, 495. 
Procedure in Louisiana, how regulated, 9 Pet 655, 656, III, 532. 
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No equity jurisdiction except in bankruptcy, 3 How. 312, IV, 422, 
District court, as such, is not circuit court, 2 Pet. 477, II, 856. 
Error lies direct to supreme court, when, 2 Pet. 448, II, 857. 
Rules made by district judge not binding, 16 Pet 314, lY, 172. 

J. Territorial Courts, 
Act 1823 relative to Florida construed, 1 Pet. 544, II, 761. 
Term of office of Florida judges, 1 Pet. 546, II, 763. 
May exercise admiralty jurisdiction, 1 Pet. 546, II, 762. 
May decree saje of cargo of wreclted vessel, 1 Pet. 546, II, 764. 
Averments necessary to give jurisdiction, 8 Pet. 467, III, 469. 
Power of Florida courts in land matters stated, 8 Pet. 488, III, 472. 
State law cannot adopt records of territorial court, 4 How. 590, IV,. 

530. 
Assent of Congress necessary, 9 How. 246, IV, 838. 
Territorial jurisdiction discussed, 9 How. 242, 244, IV, 836, 838. 

K, Courts of DistHct of Colwnbia, 
May adjourn to distant day, 6 Wheat. 108, II, 53. 
Orphans* court jurisdiction defined, 5 Pet. 230, III, 168. 
Circuit court may mandamus federal officers, 12 Pet. 624, ill, 770, 

771. 
Courts must apply common law in absence of statute, 1 How. 249,. 

IV, 247. 

7. CONCURRENT AND CONFLICTING JURISDICTION AND 

COMITY. 
Federal jurisdiction exclusive under federal laws, 2 VTheat. 9, I, 711. 
Consul cannot be sued in state court, 7 Pet. 281, III, 377. 
Decree of state court establishing Spanish grant, void, 3 How. 763, 

IV, 480. 
Property in sheriffs hands not subject to federal process, 8 Cr. 434, 

I, 621. 
First court obtaining jurisdiction holds to exclusion of other, 9 

Wheat. 535, II, 276; 10 Pet. 403, III, 584: 13 Pet. 151, III, 805; G 

How. 188, IV, 627; 7 How. 624, 625, IV, 725. 
Property surrendered on bond is still in possession, 10 Pet. 404, III, 

5S9. 
State law cannot discharge prisoner in federal custody, 1 How. 308, 

• IV, 253. 
First execution takes priority, 4 How. 15, IV, 486. 
Federal lien not affected by state law, 7 How. 768, IV, 745. 
Neither court can enjoin proceedings in other, 4 Cr. 179, I, 275, 7 Cr. 

281, I, 515; 4 Wheat. 115, I, 283. 
Quaere, whether federal execution reaches property held by admin- 
istrator, 6 How. 21, IV. 604. 
Held it could do so in 7 How. 181, IV, 694. 
Habeas corpus cannot interfere with state's custody, 3 How. 105, IV,. 

399, 400. 
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Perjury before federal officer punishable in federal courts, 9 Pet. 

261. Ill, 504. 
Courts presume adoption of foreign laws, wlien, 13 Pet. 589, III, 877. 

COURTS-MARTIAL. 
See Army and Navy, 9. 

COVENANT, ACTION OF. 

Allegation of eviction by title paramount, sufficient, 10 Wheat. 451, 

452, II, 438. 
Where breaches repugnant, immaterial breach will be disregarded, 

10 Wheat 453, II, 439. 
Allegation of eviction not necessary, when, 4 Cr. 431, I, 308; 8 How. 

465, IV, 796. 
Quaere, whether recovery by third person evidence of eviction. 4 

Wheat. 233, I, 858. 

COVENANTS. 

Covenants of title are part of deeds, 5 Pet. 349, III, 178. 

Covenant against encumbrances Includes both several and joint, 2 

Wheat. 60. I, 719. 
Covenant broken if covenantee cannot obtain possession, 2 Wheat. 

61. I. 719. 
Warranty no bar to heir claiming as purcliaser, 3 How. 410, IV, 429. 

CREDITORS' SUIT. 
Multifariousness of bill in. See Equity, 4 a. 
Against executor for fraud and waste. See Executors and Ad- 
ministrators, 4, b. 

CRIMINAL LAW. 

Admiralty jurisdiction. See Admiralty, 1, b. 
Jurisdiction, federal courts. See Courts, 6, a, 1. 

1. ELEMENTS OF CRIME, CAPACITY TO COMMIT, PARTIES. 

JURISDICTION. AND VENUE. 
Courts may punish endeavor to cause revolt, 11 Wheat. 418, II, 512. 
Presumption of nationality where offense on high seas, 5 Wheat. 417, 

II, 46. 
False affidavit before pension officer as offense, 8 How. 46, IV, 757. 
Construction of "person" in crimes act, 11 Wheat. 412, II, 508. 
Who are accomplices in misdemeanor, 12 Wheat 475, II, 615. * 
Who are principals, 7 Pet. 141, III, 356. 

Court cannot execute foreign penal laws, 10 Wheat 123, II, 390. 
Venue of trial of offenses against United States, 4 Cr. 136, I, 271. 

2. LIMITATIONS, FORMER JEOPARDY, PRELIMINARY PRO- 

CEEDINGS, AND EVIDENCE. 
Offense under temporary act not punishable after expiration, 7 
Wheat. 552, II. 149. 
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Court may discharge jury before verdict, 9 Wheat. 580, II, 291. 
Or for failure to agree. 9 Wheat. 580, II, 295. 
Judgment on indictment bars another t;'ial« 7 Pet. 160, III, 362; 5 
How. 439, IV, 579. 

Affidavit before one judge justifies commitment by another, 4 Cr. 

129. I. 271. 
Conviction must be for crime charged, 7 Cr. 394, I, 547; 8 Pet. 289, 

III. 453. 

Circumstances may outweigh positive testimony, 9 Cr. 74, I, 639; 

6 Wheat. 190. II. 71. 

3. TRIAL, JUDGMENT, SENTENCE, AND PUNISHMENT. 
Separate trials discretionary where indictment joint, 12 Wheat. 486, 

II. 618. 
Jury determines Intent, 6 Pet. 466, III, 284. 
Burden of proof on United States, 12 Wheat. 471, II, 613. 
Act of conspirator is eyldenee against all, 12 Wheat. 469, II, 611; 2 

Pet. 365. II, 847. 
Secondary evidence admissible, 6 Pet. 365. Ill, 268. 
Conviction is judgment in criminal case, 1 Wheat. 461, I, 708. 
Conviction does not necessitate sentence, 16 Pet. 209, IV, 160. 
Act of 1825 not retrospective, 6 Pet. 142, III, 239. 
Offense may be punishable by state or United States, 9 How. 569. 

IV, 887. 

CURTESY. 
See, also. Husband and Wife; Marriage. 
Embraces trust estate and equity of redemption, 1 Pet. 508, II, 757. 
Right of entry sustains tenure, 1 Pet. 508, II, 757. 
Estate in wild lands, 7 Pet. 506, II, 756. 
Entry necessary, 1 How. 54, 55, IV, 223. 

CUSTOMS DUTIES. 
See, also, Internal Revenue. 
Right to levy duties in conquered territory. See War, 4. 

1. VALIDITY, CONSTRUCTION. AND OPERATION OF CUS- 
TOMS LAWS. 
Public policy requires strict enforcement, 4 Dall. 34, I, 106; 9 Wheat. 

370, II. 248; 7 Pet. 462, 4a3, HI. 395. 
Object of laws stated, 10 Wheat. 425, II, 433. 
Intention of legislature governs construction, 3 How. 210, IV. 409. 
Terms used in classification in ordinary sense, 9 Wheat. 438, II, 200; 

7 Pet. 409, 410, III, 391; 8 Pet. 279, III, 447; 10 Pet 151, III, 553; 
3 How. 109, IV, 400. 

Exceptions imply application to all cases not excepted, 13 Pet. 272, 

273, III, 828; 7 How. 791. IV, 747. 
Goods taxed by name used when act passed, 3 How. 110, IV, 401. 
Names determinable by jui-y, 3 How. 109, IV, 401; 7 How. 797, IV, 

748. 
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What are manufactured articles, 7 How. 795, IV, 747. 

Every port foreign unless custom-house within district, 9 How. 617, 

IV, 892. 
Treasury department circulars aid In construction, 9 How. 633, 634, 

IV, 893. 
Construction of word "draflT' in statute, 9 How. 633, IV, 894 
Treaty 1840 with Portugal construed, 10 How. 161, IV, 903. 
Act 1799 not repealed by acts 1830, 1832, 16 Pet. 364-366, IV, 183. 

Compromise act of 1833 construed, 3 How. 26, IV, 393. 

Quaere, whether act of 1799 denies Jury trial, 8 Pet 702, III, 487. 

2. GOODS SUBJECT TO DUTY; RATE AND AMOUNT. 
Duties accrue on arrival at port of entry, 5 Cr. 372, I, 377, 378; 9 

Cr. 120, I, 647; i3 Pet. 494, III, 858; 9 How. 632, 633, IV, 892. 
Whether goods saved from wreck are dutiable, quaere, 4 Cr. 361, I, 

300. 
Goods brought in by necessity or force are not, 9 Cr. 388, I, 668. 
Goods sold for violation of laws are, 9 Cr. 388, I, 669; 1 Wheat. 178: 

I, 684. 

Double duties attach, when, 6 Pet. 428, III, 272. 
Copper plates held exempt, 5 Cr. 286, 287, I, 352. 
Silk hose free under acts 1832, 1833, 13 Pet. 293, III, 830. 
Under act 1842 rubber shoes liable to thirty per cent, 7 How. 791, 
IV. 747. 

3. COLLECTION DISTRICTS AND OFFICERS IN GENERAL. 
Vessel bound to make entry, when, 9 Wheat. 370, II, 249. 
Officer may seize outside of district, 3 How. 205, IV, 408. 
Surety's liability does not cover duties under subsequent statute, 

9 Wheat 732, II, 324. 
Landing of cargo is not conversion, 6 Wheat. 592, II, 103. 
Collector responsible for Illegal acts, 10 Pet 99, III, 549; 10 Pet. 153, 

III. 553. 

Assumpsit will not lie against officer, 3 How. 249, 251, IV, 417. 
Copy of collector's returns is evidence, 10 How. 134, IV, 902. 
Officer liable for excess collected, 10 How. 255, IV„ 909. 
Merchant appraisers removable only for misconduct, 10 How. 240, 

IV, 908. 

Do not rank as public officers, 10 How. 241, IV, 909. 
Collector cannot receive duties after removal, 4 Cr. 171, I, 274. 
Removal cannot impair right to previous forfeiture, 1 Wheat. 471, 

I, 708; 4 Wheat 76, I, 817; 8 Wheat 325, II, 182. 
Act decreasing compensation not retrospective, 3 Cr. 408-414, I, 252. 
Act 1822 limits compensation, 10 How. 141, IV, 902. 

4. ENTRY AND APPRAISAL; BONDS. 
Owner or consignee must enter goods, 3 Pet 304, III. 68. 
Assignee may do so, 6 Pet 280, III, 252. 
Master is only bailee, 6 Pet. 281, III, 253. 
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"True value" In ace 1818 construed, 11 Wheat. 426, TI, 513. 
Home valuation is according to existing laws, 3 How. 27, IV, 393. 
Appraisal must be followed by collector, 4 How. 3r»5, IV, 509. 
Appraisal presumed regular, 4 How. 355, IV, 509. 
Value at time of procurement governs. 10 How. 237, IV, 908; 10 How. 

254, IV, 909.. , 

''Invoice value'' In statute construed, 9 How. 626, IV, 893. 
Appraisal unlawful If goods not personally inspected, 10 How. 239, 

IV, 908. 
Letter held admissible to prove custom In appraising, 3 How. 210, 

IV. 400. 
Duty is on quantity entered, 9 How. 646, IV, 895. 
Bond should be rejected where former bond outstanding, 3 Dall. 309, 

318, I, 40. 
United States acquires no lien through unpaid bonds, 4 Pet. 151, III, 

106. 
Duty is personal charge on all importers, 13 Pet 494, 495, III, 858. 
Recovery on bond cannot exceed penalty with interest, 9 Cr. 119. 120, 

I, 647, 

5. PAYMENT, AND COLLECTION, AND RECOVERY OF 

DUTIES PAID. 
Lien cannot be enforced by libel in rem, 12 Wheat. 498, II, 619. 
United States has no lien for antecedent duties, 3 Pet 303, III, 67. 
But has lien for ]>resent duties, 3 Pet 304, III, 67. 
Attachment cannot divest lien, 3 Pet. 304, III, 68. 
Importer's property not divested by federal custody, 6 Pet. 281, III, 

253. 
Right to possession attaches on discharge of lien, 6 Pet. 281, III, 253. 
Duties constitute personal charge on importer, 13 Pet. 493,' 494, III, 

857. 
Debt lies for recovery, 13 Pet. 493, III, 857. 
Voluntary payment cannot be recovered; alitor if involuntary, 10 

Pet 153, 154, III, 553; 13 Pet 267, III, 827; 3 How. 252, IV, 418; 

9 How. 636, IV, 894; 10 How. 256. IV, 909. 
Laches may defeat right to recover, 13 Pet 268, 269, III, 828. 
Act 1839 declared constitutional, 3 How. 246, IV, 417. 
Protest need not be in writing, 3 How. 110, IV, 401. 
Question of notice is for Jury, 3 How. 110, IV, 401. 
Decree of restitution not Inclusive of duties paid by captor, 10 

Wheat 448, II, 438. 

6. VIOLATION OF CUSTOMS LAWS. 
A. Nature and Elements of Offense in General. 
Goods liable to forfeiture under act 1793, 4 Dall. 34, I, 106. 
Goods saved from wreck not liable to forfeiture, 4 Cr. 358-363, I, 299. 
Attempt not intention is punishable, 5 Cr. 312, I, 365. 
"Probable cause" defined, 7 Cr. 348, I, 538; 16 Pet 366, IV, 183. ' 
Penalty applies to prohibited goods, 8 Cr. 109, I, 603. 
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Offense must be by owner or agent, 6 Wheat. 172, II, 70. 

Making correct post entry does not bar forfeiture, 6 Wheat. 523, II,. 

95. 
All circumstances named in statute must concur, 10 Wheat. 424, II, 

433. 
Mixture of domestic and foreign spirits illegal, 10 Wheat. 426, II» 

433. 
Term "concealed" construed, 12 Wheat. 493, II, 619. 
Concealment after bond not punishable, 12 Wheat. 495, II, 619. 
To warrant seizure marks must be wanting, 12 Wheat. 496, II, 619. 
Entry under false denomination warrants seizure, 7 Pet 407, III, 391. 
Ignorance of law will not exempt, 7 Pet. 411 III, 391. 
Fraud in evading payment, ground for forfeiture, 3 How. 211, IV» 

410. 
But mere misdescription Is not, 8 How. 9, IV, 755. 
Offense must be clearly proven, 9 Pet. 690, III, 535, 

B. Proceedings for Enforcement of Forfeitures. 
Information need not allege time and place of importation, 7 Gr. 344» 

1,537. 
Libel may follow words of statute, 9 Wheat. 436, II, 261. 
Allegation of special circumstances necessary, 16 Pet. 365, lY, 183; 

contra, 4 How. 260, IV, 502. 
Defectiveness of several counts need not vitiate information, 4 How. 

250, IV, 501. 
Burden of proof on claimant to show fraud, 16 Pet. 366, IV, 183. 
Burden on claimant only when probable cause shown, 3 How. 211, 

IV, 410. 
Probable cause Is question for court, 3 How. 211, IV, 409. 
Seizing officer is competent witness, 3 How. 207, IV, 408. 
Scope of examination to show connivance, 3 How. 207, IV, 408. 
Scope of cross-examination, 3 How. 207, IV, 408. 
To establish fraud oth^ fraudulent invoices admissible, 16 Pet. 360, 

IV, 179. 
Evidence of subsequent fraud admissible, 16 Pet. 361, IV, 180. 
Evidence of other goods admissible to show ownership, 3 How. 207, 

IV, 408. 
Also to show privity in fraud, 3 How. 208, IV, 408. 
Invoices admissible to rebut proof of usage, 3 How. 210, IV, 408. 
Evidence of appraisement admissible to show fraudulent intent, 4 

How. 259, IV, 502. 
If acts incapable of explanation, condemnation follows, 6 Wheat 

190, II. 71. 
Arrest of vessel must be within Jurisdiction, 9 Wheat. 371, II, 249. 
Secretary of treasury may remit forfeiture, 10 Wheat. 285-297, II, 

410. 
But not collector's share, 6 Pet. 426. Ill, 271. 
Officers acquire inchoate right by seizure, 1 Wheat 471, I, 708; 10 

Wheat 290, II, 418. 



DAMAGES. 97 

"Prosecution" includes execution, 10 Wlieat. 292, II, 418. 
Measure of damages for wrongful seizure, 6 Pet. 282, III, 253. 
Denom^ation of articles is question of fact, 8 Pet 278, III, 447. 
Goods seized are in custodia legis, 13 Pet.. 290, III, 830. 
Original grounds for seizure immaterial, 16 Pet. 359, IV, 179. 
Payment of duties immaterial if invoices fraudulent, 16 Pet 362, IV, 

180; 4 How. 248, IV, 501. 
Information is in nature of criminal proceeding, 4 How. 250, IV, 501, 
Forfeiture avoids intermediate sales^ 8 How. 381, IV, 784. 
United States has no title until election, 8 How. 381, IV, 783. 
Or until judicial condemnation, 8 How. 381, IV, 783. 
Duties paid no part of proceeds of goods forfeited, 10 How. 137, IV, 

902. 
Instance of libel for false invoicing, 3 Wheat 232, 234, I, 773. 

C Criminal Piosecutions, 
Act 1799, chap. 128, does not bar any real defense, 6 Pet. 664, III, 310. 
Nor forbid granting continuance, 8 Pet. 703, III, 487. 
Kule regarding burden of proof under act of 1799, 3 How. 211, IV, 

410. 
Under that act court determines probable cause, 4 How. 262, IV, 502. 

CUSTOMS AND USAGES. 

Proof in appellate proceedings. See Appeal and Error, 9, b. 

Customs of banks in dealing with negotiable paper. See Banks 
and Banking, 3. 

Parol evidence of, in construing writing. See Evidence, 11, a, b. 

As tests in International law. See International Law. 
Usages control contracts made in reference thereto, 5 Cr. 52, I, 322; 

» Wheat. 588-591, II, 300. 
May be proved by parol, 7 Or. 539, I, 575; 2 Pet 148, II, 814. 
Common law variable by local customs, 9 Wheat. 585, 586, II, 2^7; 

6 Pet 715, 716. HI, 317. 
Usage may modify law merchant, 4 How. 326, IV, 509. 
Usage is law of place, 4 How. 326, IV, 508. 
Must be definite, uniform, and well known, 6 How. 259, IV, 641; 8 

How. 102, IV, 761. 
Courts notice customs of trade, 8 How. 399, IV. 786. 

DAMAGES. 

In admiralty. See Admiralty, 2. 
Measure of, for maritime tort. See Admiralty, 2. 
On affirmance of judgment. See Appeal and Error, 12, b. 
In action on note. See Bills and Notes, 7, J. 
For collision. See Collision. 

For wrongful seizure by collector. See Customs Duties, 0, b. 
In eje<;tment. See Ejectment, 4. 
In action against factor. See Factors. 
Acceptance of payment, as waiver. See Payment, 3 
^otes on U. S. Reports— 7 
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Damages iu suit against ageut. See Principal and Agent, 2, a. 

For breach of contract of sale. See Sales, 6. 

Claim for as subject of setoff. See Setoff and Counterclaim. 

For breach of contract to convey. See Vendor and Purchaser, 7. 
Counsel fees not item, 3 Dall. 306, I, 39. 

Defect in report not cured by failure to except, 2 Cr. 125, I, 187. 
Measure for illegal seizure stated, 2 Cr. 125, 1, 187. 
Default of payment gives right of interest, 4 Cr. 346, I, 299. 
Judgment uiay be entered without writ of inquiry, 1 Wheat. 218, 

1,688. 
Liquidated damages and penalty distinguished, 7 Wheat 17, II, 111. 
No interest on money party enjoined from using, 9 Wheat. 837, II, 

366. 
Damages provable up to date of verdict, 4 Pet. 182, III, 111; contra, 

9 Pet 116, III, 494. 
Jury should give reasonable damages, 4 Pet 309, III, 120. 
Nomina] damages not allowable where damage actual, 10 Pet. 96, 98, 

III, 550. 
Measure for nonpayment of money stated, 3 How. 102, IV, 399; 6 

How. 154, IV, 622. 
Vendee liable for interest, 6 How. 156, lA'', 622. 
Interest on unliquidated damages customary, 9 How. 371, IV, 858. 

DAYS OF GBACE. 

See Bills and Notes, 2, e. 

DEBT, ACTION OF. 

On note. See Bills and Notes, 7, b. 
Amount should be certain, 1 Cr. 211, I, 163. 
lilens for recovery of penalty of forfeiture, 2 Cr. 342, I, 205. 
When action lies and amount recoverable, 8 Wheat 310, II, 181. 
Wager of law abolished in United States, 8 Wheat 675» II. 208. 
Pleading in action for escape, 16 Pet. 69, IV, 144. 

DECLABATIONS. 

See Evidence, 8. 

DECREES. 

See Judgment 

DEDICATION. 
Of invention. See Patents, 2. 

1. NATURE AND REQUISITES. 
Need be no existing grantee, 9 Cr. 331, I, 664; 6 Pet 436, III, 272. 
Evidence to show dedication of spring, 12 Wheat 686, II, 635. 
Dedication for street good, although land unavailable, 6 Pet 50tt, 

III, 288. 
May be by parol, 6 Pet 437, III, 274; 7 How. 196, IV, 697; 9 How. 

31. IV. 813. 
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Selling lots by map indicating streets constitutes dedication, 6 Pet. 

503, 501, III, 287, 288; 10 Pet. 7.18,. Ill, 630. 
But street between lots reserved is not dedicated, 7 How. 196, IV, 

69S. 
Mere survey without sale 5s not dedication, 9 How. 31, IV, 812. 
Dedication presumable from use, 2 Pet. 583, 584, II, 875; 6 Pet. 439, 

440, III, 278, 279; 6 Pet 513, III, 291; 9 How. 30 IV, 810. 
Use must have b^n adverse, 9 How. 83, IV, 813. 

2. OPERATION AND EFFECT. 
Pee remains in original owner, 6 Pet. 437, III, 275; 6 Pet 513, III, 

291. 
But he cannot reassert right. 6 Pet. 436, 438, III, 274. 
Is in nature of estoppel in pais, 6 Pet. 438, III, 276. 
Cannot sue in ejectment 6 Pet. 442, 443, III, 282, 
Natiu-e of use determines extent, 6 Pet 438, III, 278. 
Equity may compel execution of trust, 6 Pet 507, III, 290. 
Use inconsistent with dedication does not avoid it 6 Pet. 507, III, 

289. 
Title need not vest in corporate body, 10 Pet 713, III, 628. 
Cannot again become property of individual, 10 Pet. 731, III, 633. 

DEEDS. 

See, also, Frauds, Statute of. 

Poe9e4»sion under as bar. See Adverse Possession, 2, a. 

Of assignment to creditors. See Assignment for Benefit of 
Creditors^ 1. 

Undue influence as ground for cancellation. See Cancellation of 
Instruments. 

Constitutionality of retrospective recording laws. See Constitu- 
tional Law, 7. c, 1. 

Construction by state court not binding on federal. See Courts, 
6. f . 

Covenants or conditions. See Covenants. 

Jurisdiction of equity to examine defects. See Equity, 1, a. 

Estoppel by deed. See EstoppeL 

Presumption of death of witness. See Evidence, 3. 

Secondary evidence. See Evidence, 6, a, b. 

Admissions of party as evidence. See Evidence, 7. 

Ancient deeds as evidence. See Evidence, 10. 

Parol evidence to vary. See Evidence, 11, a. 

Void as fraudulent See Fraudulent Conveyances. 

Execution by guardian. See Guardian and Ward. 

Validity of deed based on release of dower. See Husband and 
Wife, 3. 

Disability of wife to convey. See Husband and Wife, 4. 

Conveyance of wife's separate estate. See Husband and Wife, 5. 

Deeds of infants. See Infancy. 

Validity of insolvent's deed. See Insolvency, 3. 
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Validity as affected by pending suit.. See Lis Pendens. 
Deed construed as mortgage. See Mortgages, 3, a. 
By one of several partners. See Partnership, 4, a. 
Cancellation of, as cloud on title. See Quieting Title. 
. Usury in deed. See Usury, 3. 

1. REQUISITES AND VALIDITY. 
What constitutes conveyance between disseisor and disseisee, 5 

Pet. 434, III, 187. 
Title in Ohio passes only by deed, 7 Pet 564, III, 399. 
Deed must pass title, 12 Pet 136, III, 715. 
Exchange must describe land, 14 Pet. 137, IV, 33. 
What constitutes exchange in Louisiana, 14 Pet 137, 138, IV, 33. 
Parties incur obligation of delivery and warranty, 14 Pet. 136, IV, 33. 5 

Exchange operates per se as conveyance, 14 Pet. 137, IV, 33. | 

Deed is final agreement between parties, 16 Pet. 416, IV, 190. 
Deed, when complete in Maryland, 1 Or. 250-252, I, 164. 
Consideration cannot be questioned. 8 How. 563, IV, 804. 
Possession by grantee presumes due execution, 6 Pet 137, 138, III, 

2.38. 
Presumption of possession of parts of indenture, 10 How. 184, IV, i 

904. ' 

Recital of delivery prima fat^ie evidence, 14 Pet. 326, IV, 59. 
l*oss€Ssion prima facie evidence of delivery, 14 Pet 326, 327, IV, 58. 
Time of delivery provable by parol, 15 Pet. 38, IV, 95. 
Effect of misrepresentation in deed, 7 Cr. 50, I, 466. 
Deed to Tennessee land made without state valid, 7 Cr. 477, I, 558. 
Party must Show performance, 4 Wheat. 79, I, 821. 
Void deed cannot be basis of title, 11 Wheat 90, II, 453. 
Invalidity of part inay not reach whole, 9 Pet 733, III, 537. 
Mere want of valuable consideration does not invalidate, 11 Pet 

248, III, 674. 

2. ACKNOWLEDGMENT. 
Sufficiency of certificate of execution, 11 Wheat. 208, II, 467; 6 Pet 

287, III, 254. 
Cleric cannot alter record of certificate, 1 Pet. 341, II, 716. 
Reason for d^clinowledgmenr. stated, 6 Pet. 136, III, 237. 
Parties affected by statute, 6 Pet. 139, III, 238. 
Record of married woman's acliuowledgment necessary, 1 Pet 340, 

II, 708. 
Must show privy examination of feme, 1 Pet. 340, II, 708* 
Later certiticate not available, 1 Pet. 341, II, 716. 
Such examination not provable by parol, 1 Pet 338, II, 706, 

3. RECORDING AND REGISTRATION. 
Recording where land lies in two counties, 6 Cr. 33, I, 320. 
Must be registered in new county after division, 4 Wheat. 487, I, 

902. 
Neglieence or fraud imputable when, 7 Cr. 50, I, 466; 12 Pet. 198, 

III. 722. 
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Court may examine proof on which registration made, 7 Or, 476, 

I, 558. 

Becording gives priority. 3 Wheat 452, I, 789; 1 Pet 560, II, 767. 
Failure to record in Ohio, avoids deed, 1 Pet 569, II, 766. 
Becording prima facie evidence of execution, 4 Pet 82, III, 93. 
In North Carolina recording necessary to validity, 6 Pet 286, III, 

254. 
In probate of deed court proceeds ex parte, 6 Pet. 287, III, 254. 
Becord should show jurisdictional facts, 6 Pet 288, III, 255. 
Omission to record In New Jersey avoids, when, 7 Pet. 398, III, 389. 
At common law deed valid without registration, 12 Pet 198, III, 

723. 
Becord in place of residence protects title elsewhere, 13 Pet. 121, 122, 

III, 802. 

Open and notorious possession validates unrecorded deed, 10 How. 
375, IV, 916. 

4. CONSTBUCTION AND OPEBATION. 
Court must construe, 1 Pet. 561, II, 767. 
But ambiguity in description is question for Jury, 8 How. 289. 290, 

IV, 777. 

Construed according to legal import of terms, 4 Pet. 285, III, 119. 
Intention governs, 5 Pet. 594, III, 202; 6 Pet 740, III, 327. 
Lex rei sitae governs, 10 Pet. 57, IV, 141. 
Action to enforce deed must be on Instrument itself, 16 Pet. 333. 

IV, 176. 
Where deed has been varied remedy is changeable, 16 Pet. 334, IV, 

176. 
Instance where exceptions in deed held sufficient, 6 Pet. 311, III, 

259. 
Deed passes only grantor's Interest 8 Pet. 252, 254, III, 443. 
Soil of way cannot pass as appurtenance, 10 Pet. 53, 54, III, 543. 
Appurtenance is incident to land, 10 Pet. 54, HI, 542. 
Construction of deed determinable from acts and admissions, 8 How. 

290, IV. 776. 
Operation of words, **rlgbt title, and interest" 3 Wheat. 452, 1, 789. 
Deed "for use of United States forever** carries fee, 4 Pet. 285. Ill, 

139. 
Title passes by execution and delivery, 12 Pet. 375, III, 742. 
Exceptions must be determined, 6 Pet. 310, III, 258. 
Exceptions are Incorporated in granting clause, 6 Pet. 311, HI, 259, 
Presumption of exception after adverse possession, 6 Pet. 313, HI, 

260. 
Impossible condition subsequent does not avoid deed, 9 Wheat. 494, 

II, 264; 6 Pet 745, HI, 328. 

Proviso in deed is limitation or exception, 10 Pet. 471, HI. 594. 
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6. PLEADING AND EVIDENCE. 
Plat or map simply referred to not evidence, 7 Cr. 48, I, 465. 
Presumption as to residence of party, 5 Pet. 138, III, 163. 
Burden of proof to contradict exception, 6 Pet. 312, III, 25^. 
Proof of execution dispensed with after forty years, 2 How. 316, IV, 
314. 

DElflCXJKKAaE. 
See Shipping, 8. 

DElflLXJKBEB. 
See Pleading, 5. 

Demurrer to eyldence. See Trial, 2, b. 

« 
DEPOSITIONS. 
Effect of failure to object to admission at trial. See Appeal 
and Error. 4, a. 

1. WHEN ALLOWABLE. 
De bene esse, admissible only when witness unattainable, 1 Wheat 

16, I, 674. 
Fact that witness on war vessel insufficient, 1 Wheat. 16, I, 675. 
Bein^ one hundred miles from court reason for, 5 Pet. 617, III, 204; 

5 How. 9, IV, 539. 
Magistrate's certificate prlnia facie evidence of that fact, 5 Pet 617, 

III, 204. 
Rebuttal)le by showing change of residence, 5 Pet 617, III, 205. . 
Fact that deponent left state insufficient, 13 Pet 223, III, 823. 
Grounds for admission stated generally, 7 How. 704, IV, 737. 

2. FORM AND MANNER OF TAKING. 
Motion for commission should name commissioners, 2 Dall. 401, I, 9. 
Commission must act pursuant to notice, 3 Cr. 297, I, 240. 
Notice to attorney insufficient in Virginia, 3 Cr. 297, I, 240. 
Commission will be granted in admiralty case, 7 Cr. 107, I, 484. 
Supreme court deiwsition tal^en only under commission, 2 Wheat. 

289, I, 738. 
Provisions in judiciary act applies to circuit and district courts, 2 

Wheat. 289, I, 738. 
Depositions under judiciary act not de bene esse, 4 Wheat 511, 512, 

I, 908. 
Depositions must be taljen according to law, 7 Wheat. 426, II, 139; 

1 Pet 356, II, 717, 719: 7 How. 704, 705, IV, 736. 
Certificate of magistrate is evidence, 1 Pet 356, II, 718. 
Deposition must be written before magistrate, 1 Pet. 356, II, 719. 
Commissioners need not certify immaterial facts, 3 Pet. 9, III, 8. 
Clerical error in commission does not affect It, 3 Pet 6, III, 8. 
Deposition may be talien ex parte without district, 5 Pet. 616, III, 

206. 
"Commission" defined, 6 Pot. 305, III, 267. 
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Resident minister cannot authenticate deposition, 18 Pet 218, 219, 

III, 820. 
Deposition in foreign country tali^en by commission, 13 Pet. 219, III» 

820. 
Certificate must sbow reaclons for depositions, 7 How. 704, IV, 737- 

3. USB OF DISPOSITIONS AND OBJECTIONS THERETO. 
Effect of failure to notify one party, 5 Cr. 343, I, 371. 
Deposition opened out of court inadmissible, 8 Cr. 71, I, 598. 
Reading in evidence without objection waives irregularity, 7 Wheat. 

470, II, 141. 
Cross-examination of witness waives, 1 Pet. 307, II, 699. 
Parties cannot object to deposition agreed to, 7 How. 705, IV, 737. 
Formal errors held waived in 3 Cr. 297, I, 240. 

DESCENT AND DISTKIBUTION. 
See. also. Wills. 

Rights of aliens. See Aliens, 1. 

Of bastards. See Bastards. 
Right to personalty governed by lex domicilii, 3 Or. 324, I, 246; 8 

Pet. 73, III. 423. 
Such law and domicile must be averred, 8 Pet. 73, 74, III, 423. 
Disposition of realty governed by lex rei sitae, 16 Pet. 57, IV, 141. 
Right of inheritance not natural right, 4 Cr. 323, 324, I, 296. 
Rights of brothers under Maryland law, 7 Or. 468, I, 557. 
Who is person of same blood, 2 Pet. 87, II, 804. 
Phrase "of the blood" includes half blood, 2 Pet 89, II, 805. 
Who is "next of kin," 2 Pet. 90, II, 805. 
Descents are lineal and collateral, 6 Pet. 112, III, 236. 
Mediate and immediate descents defined, 6 Pet. 112, III, 236. 
Bule of descents in Maryland stated, 2 Pet. 625, II, 883. 
Title of heir vests on death of ancestor, 2 Pet. 658, II, 886. 
Heir takes subject to liens and debts, 2 Pet. 658, II, 886; 16 Pet- 

62, 63, IV, 143. 
Legislature may subject lands to debts, 16 Pet. 63, IV, 144. 
Assets not bound for after-acquired debts, 2 How. 581, IV, 365. 
feqiiity may determine right to inherit, 6 How. 583, 585, VI, 678. 
Rights of husband to fund left for wife, 6 How. 79, 80, IV, 613, 614: 

DEVISES. 

See Wills. 

DEVISEES. 
Bights of aliens. See Aliens, 1. 

DILIGENCE. 

To charge party to negotiable paper. See Bills and Notes, 4, b, 
5, a. 
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BISCHAKGK 

In bankruptcy. See Bankruptcy. 

Insolvency. See Insolvency. 

Of bail by appearance. See BaiL 

Of liability on negotiable paper. See Bills and Notes, 8. 

Of indorser. See Bills and Notes, 4, b, 5, a. 

Of surety. See Principal and Surety, 3. 

DISCOVEBY. 

Purpose of bill stated, 10 Pet. 501, III, 608, 

When should be dismissed, 7 Or. 91, I, 472. 

Person cannot be exposed to penalty by discovery, 1 Pet. 104, II, 669. 

Suit for discovery cannot be revived by heirs, 1 Pet. 236, II, 690. 

Rights under life tenancy in slave, 1 Pet. 236, II, 690. 

Bill should aver knowledge by defendant, 10 Pet. 502, III, 608. 

Effect of denial in answer of matter sought, 10 Pet. 503, III, 609 

Party suffering judgment not entitled to discovery, 10 Pet 505, III, 

609. 
Bill must aver Interest, 8 How. 180, IV, 769. 

DISMISSAL AKD NONSUIT. 

Appeal from judgment of nonsuit. See Appeal and Error, 3, e. 

Dismissal of appeal for failure to file ]K>nd. See Appeal and 
Error, 10, a. 

Effect of, in equity. See Equity, 6. 

Effect of, as decree against title. See Judgment, 9. 

Dismissal after commencement of trial. See Trial, 3, c. 
Reinstatement of cause dismissed Is discretionary, 7 Or. 155, I, 490. 
Plaintiff may discontinue count in declaration, 7 Cr. 190, I, 501. 
Plaintiff cannot discontinue as to one defendant, 7 Cr. 202, I, 503. 
But aliter. if defendants sever in pleas, 11 Pet. 98, III, 650; 16 Pet. 

311, IV. 170. 
Circuit court cannot order peremptory nonsuit, 6 Pet. 609, III, 298. 
Plaintiff may enter discontinuance before verdict, 11 Pet. 61, III, 

644. 
Afterward leave of court necessary, 11 Pet. 61, III, 644. 
Simple discontinuance not bar, 16 Pet. 310, IV, 170. « 

Bill dismissed as to lots disclaimed by answer, 16 Pet. 494, IV, 197. 
In tort nolle pros, as to one does not discharge others, 1 How. 107, 

IV, 226. 
Aliter, In action ex contractu, 1 How. 107, 108, IV, 226. 
Effect of dismissal as judgment, 7 How. 758, IV, 742. 

DISTRICT COURTS. 
See Courts, 6, 1. 

DISTRICT AND PROSECUTING ATTORNEYS. 

District attorneys have general supervisory authority over prosecu- 
tion, 5 Pet. 454, HI, 190. 
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DISTRICT OF COLUMBIA. 

Courts. See Courts, 6. k. 
Jurisdiction of Congress exclusive, 6 Wheat 324, II, 34; 6 Wheat. 

424, II, 87; 12 Pet. 619, III. 769. 
May Impose direct taxes on, 5 Wheat. 335, II, 34. 
Law regulating penalties left In force, 1 Cr. 256, 267, I, 105. 
Act allowing United States to sue for penalties construed, 1 Cr. 256- 

259, I, 165. 
Bights of Maryland administrators appointed before cession stated, 

1 Cr. 282, I, 166. 
District is not state, 2 Cr. 453, I, 216. 

Contract obligations not affected by cession, 6 Cr. 199, I, 428. 
Judgments of states conclusive in district, 7 Cr. 485, I, 568. 
Bxemplillcation of Maryland chancery records unnecessary, 13 Pet. 

19, 20, III, 787. 
Two counties are one as to statute limitations, 14 Pet. 145, 140, 

IV. 33. 
Laws of Maryland and Virginia left in force, 1 Cr. 256, 257, I, ia5 

5 Pet. 368, III, 181; 7 Pet. 574, 577, III, 401; 8 Pet. 530, III, 475 

12 Pet. 205, III, 724; 16 Pet 301, IV, 168; 2 How. 404, IV, 346 

5 How. 87, IV, 544. 
Included common law in force there, 12 Pet. 620, III, 769; 13 Pet. 

298, III, 830. 
Procedure in cause removed from Alexandria to Washington county, 

5 How. 87, IV, 544. 

DIVORCE. 

Power of legislature to annul marriage. See Constitutional 
Laws, 7, a. 

Separation and maintenance. See Husband and Wife, 7. 

DOMICILE. 

As affecting citizenship. See Cifcizens. 

Of corporation. See Corporations, 3. 
Status of Spanish subject in business here, 7 Cr. 537, I, 575. 
Intent governs domicile, 8 Cr. 309-316, I, 614. 
Naturalized citizen returning to native country to trade held alien 

enemy, 8 Cr. 347, I, 616. 
Occasional visits to foreign country do not affect, 9 Cr. 413, I, 6C0. 

DOWEB. 

Release as consideration for deed. See Husband and Wife, 3. 
Courts of equity or law may assign, 7 Cr. 376, I, 543. 
Wife entitled to rents on lease, when, 7 Or. 380, I, 544. 
If land sold gross sum Cannot be allotted, 7 Cr. 381, I, 544. 
No dower in equity of redemption, 12 Pet. 205, III, 723; 15 Pet. 37, 

IV, 94. 
In Maryland wife may relinquish right in mortgaged land, 12 Pet. 

205, HI, 724. 
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Dower is legal right, 15 Pet. -37, IV, 94. 

Does not attach to joint tenancy, 15 Pet. 37, IV,- 94. 

Does not attach on momentary seisin, 15 Pet. 38, IV, 94. 

DUE PROCESS OF LAW. 

See Constitutional Law, 9. 

DUBESS. 

As affecting validity of contracts.. See Contracts, 1, d. 

As ground for cancellation. See Cancellation of Instruments. 

DUTIES. 
See Customs Duti^; Internal Bevenue. 

EASEMENTS. 
Dedication of. See Dedication. 
Of public tn street. See Highways. 
At common law king has no right of entry on subjects' lands, Pet. 
743, III, 538. 

EJECTMENT. 
Barred by adverse possession. See Adverse Possession, 1, & 
Appealability of judgment. See Appeal and Error, 3. d. 
State laws regulatdhg, adopted by federal courts. See Courts 6^ 

e, 1. 
Record as evidence. See Evidence, 10, b, 13. 
Grounds for enjoining judgment See .Judgment, 7, a. 
Conclusiveness of judgment. See Judgment, 11, a. 
Effect of pendency on deed. See Lis Pendens. 
Patent as foundation for. See Public Lauds, 2, a, 1. 

1. RIGHT OF ACTION AND DEFENSES. 
Warrant and survey convey sufficient title, 3 Dall. 465, I, 95. 
Devisees of tract to be equally divided may sue jointly, 4 Cr. 166, I, 

274. 
First possession alone is ground for recovery, 3 Wheat 229, 230, I, 

773. 
Possessor has better right in case of doubt, 6 Wheat 582, II, 103. 
For purpose of suit grant relates back, 7 Wheat. 273, II, 136; 1 Pet 

6G4, II, 788. 
Want of title in plaintiff is defense, 9 Wheat. 524, II, 272. 
Action on equitable title not favored, 6 Pet 768, III, 332. 
Demise must be based on title, 8 Pet. 218, III, 441; 1 How. 215, IV, 

241. 
Action may be founded on title by estoppel, 2 How. 317, IV, 315. 
Petitory action for lands is action at law, 3 How. 787, IV, 484. 
Legal title should prevail, 1 Pet. 664, II, 778; 12 Pet 23, ill, 699; 2 

How. 317, IV, 315; 10 How. 267, IV, 910. 
Plaintiff must recover on strength of own title, 10 How. 267, IV, 910. 
Title in stranger must be present and subsisting, 3 Wheat 230, I, 

773. 
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Defense by stranger to title held insufficleat,: 6 Pet. 311, III, 259. 

Mere title bond« is no defense, 16 Pet. 57, IV, 142; 4 How. 241, lYi 

' 499. 

Void decree of title is not, 3 How. 763, IV, 480. ' . , 

Equitable title is not defense, 3 How. 787^ IV, 484. 

Outstanding title may be set up, 8 How. 233, IV, 772. 

2. PLEADING AND EVIDENCE. 
General description sufficient, 6 Pet. 501, III, 288. 
Date of ouster need not be alleged, 13 Pet. 5, III, 781. 
Demise may be in name of husband and wife, 13 Pet. 5, III, 781. 
Declaration may be amended, 7 Or. 477, I, 559; 9 Wheat. 578, II, 290. 
Allowance discretionary, 9 Wheat. 578, II, 290. 
Pleas must be filed to new counts, 1 Pet 169, II, 677. 
Possession may be proved by any witness, 5 Pet. 136, III, 163. 
Who may prove location of boundaries, 5 Pet. 136, III, 163. 
Plaintiff showing prima facie title casts burden on defendant, 6 Pet. 

312, III, 250. 
Ancient deed as evidence of outstanding title, 6 Pet. 313, III, 260. 
Sheriff's return as evidence of title, 14 Pet 92, IV, 24. 
Plaintiff may impeach defendant's deeds, 14 Pet 93, IV, 24. 
Plalmtiff n«ed not prove possession of identical' land, 14 Pet 333,* 

IV, 60. 

3. TRIAL, JUDGMENT, ENFORCEMENT OF JUDGMENT AND 

REVIEW. 
Judgment binds parties and privies, 2 Pet. 622, II, 882. 
CJoiurt may direct plaintiff to pay prior costs, 5 Pet. 158, III, 164. 
Finding as to part does not warrant geneoral verdict, 6 Pet. 212, III, 
246. 

4. DAMAGES, MESNE PROFITS AND IMPROVEMENTS. 
Suit failing, plaintiff may continue for antecedent damages, 3 Wheat. 

223, I, 769. 
Effect of judgment for mesne profits, 11 Wheat. 296, 297, II, 488. 
Action may be maintained against landlord in fact, 11 Wheat. 297, 
11,488. 

ELECTIONS. 
Election of widow under will. See Wills, 5, b. 
Clerk's returns admissible to prove results, when, 7 How. 41, IV, 686. 

ELECTION OF REMEDIES. 
On- joint and several bonds. See Principal and Surety, 4. 
Right not exercisable after bill filed, 1 Pet. 654, II, 787. 

EMBARGO. 

See War, 7, a. 

EMBEZZLEMENT. 
Effect on right to salvage. See Salvage, 1, 
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SMINEHT DOMAIN. 
Term defined, 6 Or. 145, I, 419; 3 How. 238, IV, 4ia 
States may exercise, 3 DalL 235, 1, 35; 3 DalL 394, 400, 1, 88; 6 How. 

532, IV, 675. 
Becording inquisition is ministerial act, 6 Cr. 237, I, 436. 
Jnry must assess compensation, 11 Pet. 571, III, 694. 
Franchises are subject to, 11 Pet. 560-582, III, 693; 11 Pet. 638, III, 

696; G How. 529, 539. IV, 671. 
State power exclusive over shores of navigable waters, 3 How. 230, 

IV, 414. 
All property is subject to, 6 How. 330, IV, 651. 
Power is paramount to all private rights, 6 How. 532, IV, 674. 
Acts on property not on contract, 6 How. 53C, IV, 676. 
Public purpose must be real, 6 How. 537, 518, IV, 676, 677. 
Land of United States subject to, 7 How. 194, IV, 697. 

BNTBY. 

Of goods at custom-house. See Customs Duties, 4. 
On public lands. See Public Lands, 2, b. 

EQUITABLE ASSIGNMEKTS. 
See Assignments, 1. 

EQUITY. 

Analysis of Title. 

1. JURISDICTION, PRINCIPLES AND MAXIMS. 

A. Nature, grounds and extent of jurisdiction. 

B. Remedy ait law. 

C. Maxims, principles and rules. 

2. LACHES AND STALE DEMANDS. 

3. PARTIES AND PROCESS. 

4. PLEADING. 

A. Original bill. 

B. Plea and answer. 

C. Cross-bill and replication. 

D. Demurrer, exceptions and motions. 

E. Amendments, supplemental, bills and reTivor. 

F. Issues, proofs and variance. 
6. EVIDENCE. 

6. DISMISSAL BEFORE HEARING. 

7. HEARING. 

8. MASTERS AND COMMISSIONERS. 

9. DECREE AND ENFORCEMENT. 

10. BILL OF REVIEW. 

Cross References. 
Jurisdiction to enforce charitable trusts. See Charities. 
Jurisdiction of federal courts. See Courts. 6, a, 1. 
Rules of practice in federal courts. See Courts, 6, e, 2. 
Jurisdiction of district court. See Courts, 6, i. 
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Evidence receivable to construe writings. See Evidence, 11, c. 
Bill of exceptions in equity. See Exceptions, Bill of. 
Jurisdiction in cases of fraud. See Fraud, 2, a. 
Power to relieve against judgment. See Judgment, 7, a« 
Conclusiveness of decrees. See Judgment, 11, a. 

I. JURISDICTION, PRINCIPLES AND MAXIMS. 

A. Natvr€t Orounds and Extent of Jurisdiction. 

Fraud alone gives jurisdiction between donee and devisee, 4 Cr. 178, 

I, 275. 
Equity may establish prior equitable title, 5 Cr. 254, I, 344. 
Equity has jurisdiction where person is found, 6 Cr. 158, I, 420. 
May determine whole controversy, 7 Cr. 89, I, 481; 1 Wheat. 197, 1, 

685; 5 Pet. 278, III, 173. 
Has jurisdiction of claim against fund in its custody, 7 Cr. 89, I, 473. 
Jurisdiction to quiet title, 8 Cr. 408, I, 623. 
Court will set aside agreement made by mistake, 1 Wheat. 444, I, 

707. 
Defect in title examinable by equity, 2 Wheat. 17, I, 714. 
May compel deduction of setoff from judgment, 6 Wheat. 566, 572^ 

II, 99. 
Party must rely on his own title, 7 Wheat. 161, II, 132. 
Mistake of facts relieved in equity, 8 Wheat 211, II, 168; 1 Pet. 13, 

II, 644. 
Query, whether mistake of law may, 8 Wheat. 215, II, 168. 
Equity may prevent transfer of spqcific article, 9 Wheat. 845, II, 351. 
Relieves in case of deficiency of land, when, 12 Wheat. 580, II, 635. 
Cannot make agreements for parties. 1 Pet. 15, 17, II, 645, 649. 
Cannot enforce forfeitures, 1 Pet. 230. II, 690. 
May compel corporation to trans-fer stock, 1 Pet. 305, II, 697. 
May enforce government's priority against trustee, 5 Pet. 188, III, 

166. 
Degree of unfairness which will Induce aid, 5 Pet. 276, III, 172. 
No jurisdiction In account unless complex, 5 Pet. 503. Ill, 196, 197. 
Has jurisdlctloin in account if trustee party, 5 Pet. 503, HI, 197. 
jMay compel transfer of lands in other state, 6 Pet. 401, III, 271; 16 

Pet. 57. IV, 141. 
Cy pres as preventing forfeiture, 6 Pet 745, III, 329. 
Relief granted only on equitable grounds, 8 Pet. 28, III, 420. 
Equity may determine equitable titles, 10 Pet. 205. Ill, 559. 
•Jurisdiction to oust tenants under constructive trustee, 10 Pet. 281, 

III, 570. 

Mere mistake of law not ground for relief, 12 Pet. 56, III, 702. 
Aliter, if produced by misrepresentations, 15 Pet. 271, IV, 110. 
Ground tofc relief against undue influence, stated, 8 How. 199, 201, 

IV. 769. 

Suit to try title, where land lies, 6 Cr. 158, I, 425. 
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B, Remedy at Law. • • 
No JurisdlctioD where legal remedy plain, adequate and complete, 2 

Cr. 444, I, 216; 7 Or. 356, I, 539; 1 Wheat 197, I, 685; 2 How. 

3ai, IV, 344; 4 How. 224, IV, 498. 
Judiciary act construed on this point, 3 Pet. 215, III, 49. 
When is remedy plain, adequate and complete, 3 Pet. 215, III, 40. 
No jurisdiction against mere intruders, 4 Pet. 339, III, 122. 
Nor of bill against judgment creditor, 4 Haw. 316, IV, 508. 
Equitable rights not dependent on legal remedy, 2 How. 196, 107, IV, 

293. 

O. Mawims, Principlea and Rule9. 
Court proceeds on settled principles, 5 Cr. 223, I, 341; 3 Wheat. 222, 

223, I, 770; 1 Pet. 626, II, 783; 6 Pet 709. Ill, 315; 15 Pet. 16, 

IV, 92. 
Rules of practice in Louisiana, 12 Pet. 474, III, 751. 
Court may amend rules, 12 Pet. 475, III, 751. 
Equity will not enforce advantage unfairly gained, 5 Cyp. 256, I, 345; 

6 How. 247, IV, 630. 
Person having equal equity may buy legal title, 7 Cr. 18, I, 460. 
I*recedence in time gives better right, 7 Cr. 18, I, 460. 
He who seeks equity must do equity, 4 Pet 328, III, 121. 
Via trita, via tuta, 6 Pet 223, III, 168. 
One seeking equity must come with clean hands, 12 Pet 297, III, 734; 

5 How. 204; IV. 557. 

2. LACHES AND STALE DEMANDS. 
Statute of limitations pleadable in equity, 10 Wheat 151, II, 892; 5 

Pet 477, III, 192; 6 Pet 66, 67. Ill, 226. 227; Pet 82, III, 491; 

15 Pet 272, IV, 111; 12 Pet 56, III, 704; 16 Pet. 494, IV, 197; 7 

How. 258, IV, 703; 7 How. 828, 829, IV, 750. 
But not where injustice would result, 15 Pet 273, IV, 111. 
Claim held stale where witnesses nearly aU dead, 3 Cr. 512, 613, I, 

258; 1 Wheat 438, I, 707. 
Lapse of time no bar if fraud involved, 6 Wheat 497, II, 92; 7 How. 

829, IV, 751. 
Bill must aver fraud, 7 How. 829, IV, 761. 
Presumption from lapse of time generally, 6 Wheat. 604, II, 93. 
Adverse possession Is bar in equity, 10 Wheat 176, II, 401. 
Want of diligenice may bar independent of statute, 10 Pet 248, III, 

667; 11 Pet 407, III, 681; 12 Pet 254, III, 732; 13 Pet. 268, 2U9. 

III, 828; 13 Pet. 385, III, 845; 15 Pet 272, IV, 110; 1 How. 1C8, 

IV. 231; 1 How. 194, 195, 196. IV, 236, 237; 5 How. 204, 205, IV, 
668; 7 How. 258, IV, 704; 8 How. 221, IV, 770. 

Bona fide possessors declared not guilty of laches, 1 Ifow. 84, IV, 

224. 
Mere ignorance of rights does not excuse, 1 How. 196, IV, 237. 
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3. PARTIES AND PROCESS. 
Agent not party if principal within reach, 9 Wheat. 842, 843, II, C49 
Persons having inseparable Interests must be parties, 11 Wheat. 132, 

133, II, 459; 12 Wheat. 198, II, 563; 4 Pet. 202. Ill, 114. 
All linown parties within reach generally required, 2 Pet. 487, II, 

863. 
Rule j^^bject to modification, 10 Wheat 108, II, 398; 12 Wheat. 197, 

198, II, 564. 
Bill not dlsmissible for want of proper partiefl» 3 Or. 228, I, 232; 2 

Pet 215, II, 828. 
Aliter where plaintiff refuses to make parties, 1 Pet. 149, II, 674. 
Dismissal should be without prejudice, 2 Pet 378, II, 850. 
Want of parties not good plea, when, 3 Cr. 228, I, 231. 
Who is immediately liable in equity, 5 O. 3S2, I, 369. 
liegal owners necessary to suit by equitable owners, 9 Or. 25, I, 627. 
Effect on rights determines necessity, 6 Wheat 559, II, 98. 
Interpleader maintainable, when, 8 Wheat 282, II, 180. 

ippiainant in interpleader must pay interest, 8 Wheat 293, II, 180. 
Decree will be against all parties, 2 Pet. 482, II, 883. 
Stockholders not necessary to decree against association^ 2 Pet 487, 

II, 863. 
Underwriters severally interested cannot join, 8 Pet 126, III, 432. 
Allegations as to uninterested parties not necessary, 8 Pet 537, III, 

476. 
Subpoena should be served sixty days before return, 4 Dall. 6, I, 97. 

4. PLEADING. 
A. Original Bilk 
Material facts must be distinctly alleged, 11 Wheat 120, II, 455. 
Title cannot cure defect in bill, 8 Pet 149, III, 436. 
Bill must contain sufficient matter, 9 Pet 503, III, 523. 
Defect not cured by verdict, 7 How. 758, IV, 743. 
Oomplalnant cannot recover In case made by answer, 4 How. 317, IV, 

508. 
Bill against two firms held not multifarious, 5 How. 133, IV, 551. 
Gteneital allegation of fraud sufficient, 6 How. 120, IV, 621. 
But it must be distinct 7 How. 159, IV, 693. 

Allegation contradicting record held insufficient, 7 How. 758, IV, 743. 
"Multifariousness" defined, 2 How. 642, IV, 381. 
Rule as to what constitutes unsettled, 3 How. 411, 412, IV, 432. 
Bill to recover land from several defendants held not multifarious, 2 

How. 643, 614, IV, 385. 
MultifariousnesB, how objected to, 3 How. 402, IV, 432. 
Must be objected to before answer, 5 How. 132^ IV, 550. 
May be objected to by court sua sponte, 3 How. 412, IV, 432. 
Bill not multifarious if intereste complicated, 3 How. 411. IV, 431. 
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2?. Plea and Answer, 
Matter pleaded must be complete bar, 3 Cr. 228, I, 232. 
Defect in form not fatal, 4 Cr. 413, I, 303. 
Answer con&idered true when, 2 Wheat. 384, I, 751. 
When party bound to answer interrogatory, 1 Pet. 383, II, 732. 
Answers not severable to supply defects in petition, 8 Pet. 116, III» 

432. 
Admissions In answer as foundation for relief, 11 Pet. 249, III, 674 
Plea cannot shut out merits, 14 Pet. 257, 258* IV, 48. 
Bill dismissible if proof sustains plea, 14 Pet. ^7, IV, 48. 
Merits not determinable by mere denial of equities, 14 Pet. 257, 259, 

IV, 49. 
Setting plea for argument admits facts therein, 14 Pet 257, 260, IV» 

49. 
Instance where plea held multifarious, 14 Pet JS9, 260, IV, 50. 
Plea may set up defense anticipated, 14 Pet 269, IV, 50. 
Plea must be complete defense, 14 Pet. 271, IV, 50. 
Matter in avoidance must be proved, 12 Pet. 190, III, 721; 6 How. 

289, IV, G45. 

G, Cross-Bill and Replication, 
Cross-bill necessary to establish conveyance, 11 Wheat. 466, 467, II,. 

520; 5 How. 167, IV, 555. 
Replication admits sufficiency of plea, 6 Wheat. 472, II, 90. 
Replication cannot supply omissions in bill, 7 Pet 274, III, 376. 

D, Demurrer, Exceptions and Motions. 
Motion to dismiss may involve all objections, 6 Pet. 495, III, 286. 
J^emurrer overruled where part of bill good, 9 Pet. 058, III, 533. 
Lapse of time taken advantage of by demurrer, 15 Pet 272, IV, 111; 

8 How. 222. IV. 771. 
Omission to answer Immaterial allegations not ground for exception,. 

7 How. 728, 729, IV, 739, 740. 

E, Amendment^ Supplemental Bills and Reviw)r, 
Amendment may show new facts, 5 Pet 182, III, 166. 
Amendment to show capacity in which party sued, 5 How. 277, IV^ 

565. 
Defect of parties curable by supplemental bill, 8 How. 610, IV, 806. 
Agi-eement after commencement presentable by supplemental l>ill^ 

16 Pet. 194, IV, 159. 
Revivor merely continues old snit, 12 Pet. 172, III, 720. 

F, Issues, Proof and Variance, 
Proof must correspond with allegations, 2 Wheat 383, I, 750. 
Matter in avoidance must be proved, 12 Pet 190, III, 721; 6 How. 

289, IV, 6i5. 
Case must be fairly made out, 14 Pet. 164, IV, 37. 
Burden of proof where allegation denied under oath, 4 How. 218^ 

IV, 497. 
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, 6. EVIDENCE. 
Answer of one defendant not evidence against another, 9 Or. 160, 

I, 654; 2 Wheat. 383, I, 750; 9 Wheat. 832, II, 363; 1 How. 126, 
IV, 229. 

Answer of agent not evidence against principal, 2 Wheat. 383, I. 750. 
Answer by defendant evidence against complainant, 6 Or. 25, I, 380; 

7 Or. 94, I, 478; 2 Wheat 383, I, 750. 
CJonclusive if uncontradicted, 3 Wheat. 527, I, 794. , 
Witnesses necessary to overcome verilied answer, 9 Or. 160, I, 652; 

6 Wheat 468, II, 90; 5 Pet 111, III, 158; 4 How. 219, IV, 498. 
To overcome unverified answer, 9 Or. 160, I, 653; 5 Pet 111, 112, III, 

159; 6 How. 588, IV, 67a 
Averment of notice In answer is proof, 7 Pet. 616, III, 407. 
Allegations presumed true if undenied by answer, 16 Pet. 487, IV, 

195. 

6. DISMISSAL BEFORE HEARING. 
Dismissal not bar, 6 Wheat 427, II, 48; 14 Pet 161, IV, 36. 
Bill must be dismissed if no case shown, 16 Pet 486, IV, 195. 
Rule twenty-one of supreme court construed, 3 How. 87, IV, 396. 

7. HEARING. 
Interlocutory decree reversible at any time, 2 Or. 33, I, 185. 
Proof by oral testimony, 5 Wheat 425, II, 48. 
Verdict of Jury not concluslye, 11 Wheat 121, II, 456. 
Bills inTolvlng same interests triaMe together, 8 Pet. 72, III, 422. 
Complainants may abandon prayers in bill, 5 Pet. 182, III, 166. 

8. MASTERS AND OOMMISSIONERS. 
Report presumed true if not excepted to, 11 Wheat 126, II, 458. 
Witnesses examinable before master, 13 Pet. 368, III. 841. 
Functions of auditors, 6 Or. 21, 1, 379. 
Auditor's report not binding on court, 6 Or. 22, I, 379. 
But conflrmatdon renders it conclusive, 1 How. 152, IV, 230. 

9. DEGREE AND ENFOROEMENT. 
Must conform to allegations and proof, 7 Wheat 525, II, 142; lO 
Wheat 189, II, 407; 7 Pet 274, III, 376; 16 Pet. 196, IV, 159. 
Decree cannot be for more than prayer, 9 Or. 27, I, 628. 
Decree cannot be given unrtiil pairties before court, 5 Wheat 428, 

II, 48. 

Apipeal will not prevent sale of res^ 6 Wheat. 520, II, 95. 

Effect of reversal on agreement to admit testimony, 7 Pet. 265, 266, 

III, 373. 

Relief against final decree, 8 Pet. 269, HI, 446. 

'Order to amend may postpone decree, 8 Pet. 260, III, 446. 

Decree settling title should be final, 6 How. 206, IV, 633. 

Relief consistent with bill may be granted under general prayer, 2 

Pet 612. II, 881; 6 Pet 403, III, 271; 8 Pet 536, III, 475; 10 Pet 

228, III, 567; 9 How. 406, IV, 872. 
Notes on U. S. ReportBr-8 
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Must be sustained by bill, 8 Pet 209, III» 441; 8 Pet 434, III. 465; 
16 Pet. 195, IV, 159. 

10. BILL OF REVIEW. 
Leave to file discretionary with court 10 Wheat 151, II. 394. 
Nonjoinder not ground for, 10 Wheat 152, II, 395; 13 Pet 14, III, 

784. 
Rules governing bills under act 1830, 7 Pet. 240, III, 367. 
Bill of review uiider Maryland act 1785, 8 Pet 143, III, 433. 
Supplemental blU may be added, 8 Pet 146, III, 435. 
Parties to original decree are parties on review, 8 Pet. 268, III, 445. 
But bill in nature of review may Introduce new parties, 13 Pet. 13, 

III, 781. 
Failure to serve copy of Interlocutory decree not ground for, 8 Pet 

269, III, 445. 
Bill of review and bill in nature of review, distinguished, 13 Pet. 13, 

III, 782. 

Bill may be compound bill of review, of supplement and revivor, 13 

Pet 13, III,. 782. 
Must be founded on apparent error, 13 Pet. 14, III. 782; 8 How. 609, 

IV, 805. 

Must be brought within time limited for appeals, 8 How. 609, IV, 

806. 

ESCAPE. 

Liability of sheriff for. See Sheriffs and Constables. 

Liability of sheriff's bondsmen. See Sheriffs and Constables. 

Liability of United States marshal. See United States Marshals. 

ESCHEAT. 

Of lands of alien. See Aliens, 1. 

Conversion in equity to avoid. See Conversion. 

ESCKOW. 

Stipulation for future delivery constitutes bond escrow, 4 Cr. 223, I, 

281; 7 Pet. 448, III, 393. 
Cannot be delivered to escrow, 5 Cr. 357, I, 373. 
Bond not obligatory until condition happens, 7 Pet. 448, III, 393. 
Evidence admissible to show bond escrow, 11 Pet. 94, 95, III, 649. 

ESTATES. 
Mere right of entry not assignable by disseisee, 3 Pet. 176, III. 37. 

ESTOPPEL. 

To deny validity of enlistment See Army and Navy, 3. 

Title by as foundation for ejectment. See Ejectment, 1. 

Acts of husband as estopping wife. See Husband and Wife, 5. 

By Judgment See Judgment 11, b. 

Effect of recital of lease in deed of release. See Landlord and 
Tenant. 

Estoppel of mortgagee to deny seisin. See Mortgagee, 4. 

Of principal to show himself surety. See Principal and Sure- 
ty. 1. 
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As against state. See States, 4. 

Of vendee to deny vendor's title. See Vendor and Purchaser, 4. 
Estoppel of commissioners authorized to sell, 6 Or. 70, I, 887. 
After-acquired titie inures to grantee, 9 Cr. 53, I, 637; 4 Wheat. 222, 

I, 854; 6 How. 291, IV, 646. 

Equitable owner estopped by allowing improvements, 8 Wheat. 77, 

II, 153. 

Covenant of general warranty as estoppel, 9 Wheat. 455, II, 261. 
Bank suing on note cannot assert another character, 1 Pet. 43, II, 657. 
Plaintiff cannot assert title inconsistent with contract, 6 Pet. 382- 

384, III, 269. 
Party relying on confirmation cannot deny regularity, 6 Pet. 772, 

III, 333. 

Taking deed from life tenant does not abandon fee, 8 Pet 252, III, 

443. 
Party acting in ignorance of rights not prejudiced, 10 Pet. 735, III, 

633. 
Person allowing other to act as owner estopped, 13 Pet. 119, III, 801; 

7 IIow. 183, IV, 695. 
"Privity." defined, 6 How. 59, IV, 611. 
Parties in privity estopped, 6 How. 59, IV, 612. 

EVIDENCE. 

Analysis of Title. 

1. GENERAL RULES. 

2. JUDICIAL NOTICE. 

3. PRESUMPTIONS. 

4. BURDEN OP PROOF. 

5. RELEVANCY. MATERIALITY AND COMPETENCY. 

A. Facts in issue and relevant to issue. 

B. Res gestae. 

C. Similar facts and transactions. 

D. Materiality. 

E. Competency. 

6. BEST AND SECONDARY EVIDENCE. 

A. General rules. 

B. Particular writings. 

7. ADMISSIONS. 

8. DECLARATIONS. 

A. Nature and incidents In general. 

B. By decedents against interest. 

C. As to pedigree. 

9. HEARSAY EVIDENCE. 

10. DOCUMENTARY EVIDENCE. 

A. Public or official acts, records, etc. 

B. Exemplifications and transcripts. 

C. Private writings and publications. 

D. Production, authentication and effect. 
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11. PAROL OR EXTRINSIC EVIDENCE AFFECTING WRIT- 

INGS. 

A. Contradicting or varying. 

B. Separate or subsequent oral agreements. 
O. Construction or application of terms. 

D. Showing discharge or performance. 

12. OPINION EVIDENCE. 

13. EVIDENCE AT FORMER TRIAL OR IN OTHER PRO- 

CEEDING. 

14. WEIGHT AND SUFFICIENCY. 

' Cross References. 

See, also, Witnesses. 

On revivor of suit. See Abatement and Revival. 

To show authority of acknowledging officer. See Acknowledg- 
ment. 

Evidence in admiralty. See Admiralty, 5. 

Necessary showing on record on appeal. See Appeal and Error^ 
9, a. 

Evidefkce to show value in suit. See Appeal and Error, 3, c. 

Objecting to admissibility on appeal. See Appeal and Error» 
4, a. 

As part of record on appeal. See Appeal and Error, 9, c. 

Inadmissible if question not raised below. See Appeal and Er- 
ror, 9, h. 

Evidence of enlistment. See Army and Navy, 4. 

In assumpsit. See Assumpsit, Action of. 

Notarial protest as. See Bills and Notes, 5, e. 

In suits on negotiable paper. See Bills and Notes, 7, g, h. 

To prove boundary. See Boundaries. 

To fix liability for collision. See Collision. 

In action of covenant. See Covenant, Action of. 

Of contract in action thereon. See Contracts, 5. 

Adoption of state rules by federal courts. See Courts, 6, e, 1. 

In criminal cases. See Criminal Law, 2. 

In proceedings under customs laws. See Customs Duties, 6, b.. 

To prove usage. See Customs and Usages. 

Maps as evidence of dedication. See Dedication, 1. 

Parol to prove delivery of deed. See Deeds, 1. 

Evidence of execution of deeds. See Deeds, 4. 

Depositions as evidence. See Depositions. 

Evidence in ejectment. See Ejectment, 2. 

In equity. See Equity, 5. 

As part of bill of exceptions. See Exceptions, Bill of. 

In action for fraud. See Fraud, 2, b. 

Parol to show consideration for contract See Frauds, Statute 
of. 

Parol to avoid 'fraud in deed. See Fraudulent Conveyances, 2* 

To construe guaranty. See Guaranty, 2, 4. 
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To show representations in insurance. See Insurance, 2, e. 

Judgment as evidence. See Judgment, 17. 

In action on lease. See Landlord and Tenant 

In action for libel. See Libel and Slander. 

Evidence of marriage. See Marriage. 

Against sureties on official bonds. See Officers, 4. 

In action for infringing patent. See Patents, 10. 

Evidence of payment. See Payment, 4. 

Admissible under general issue. See Pleading, 9. 

Survey as evidence. See Public Lands, 2, a, 1, 2. 

Certificate of surveyor as evidence. See Public Lands, 2, a, 3. 

Evidence to establish manumission. See Slaves. 1. 

To support tax title. See Taxation, 6. 

Reception of evidence. See Trial, 2. 

Evidence to support instructions. See Trial, 4, c. 

Verdict as evidence. See Trial, 6. 

Treasury transcripts as evidence. See United States, 2, c. 

Evidence to prove usury. See Usury, 2. 

In proceeding for condemnation of prize. See War, 10. 

Evidence to impeach witness. See Witnesses, 2. 

1. GENERAL RULES. 
New doctrines of evidence not favored, 8 Wheat. 332, II, 183. 
Rules must expand according to needs of society, 8 Wheat, 332, II, 

183. 
Courts limited to rules made by legislature, 5 Pet. 300, III, 176. 
Must be applied as intended, 6 Pet 367, III, 268. 

2. JUDICIAL NOTICE. 
Seal of government not recognized cannot prove Itself, 4 Wheat. 303, 

I, 868. 
Judicial notice of days of grace, 9 Wheat 584, 585, II, 296. 
Of admission of state, 1 Pet 168, II, 677. 
Usage 6t government departments must be pleaded, 5 Pet. 126, III, 

160. 
Historical facts Judicially noticed, 7 Pet. 558, III, 398; 8 Pet 310, 

III, 457; 13 Pet. 590, III, 879; 9 How. 147, IV, 824. 
Geographical positions, 3 Dall. 301, I, 38; 9 Wheat 374, II, 250; 7 

Pet 342, III, 386. 
Foreign laws must be proved, 1 Cr. 38, I, 109; 2 Cr. 236, I, 196; C 

Pet 768, III, 332. 
If not in writing, provable by parol, 6 Cr. 280, I, 448. 
Foreign laws promulgated by United States noticed, 1 Cr. 38, I, 110. 
Practice and usage evidence of foreign law, 14 Pet 345, IV, 60. 
Book of state laws as evidence, 5 Pet 401, III, 186. 
Private laws must be proved, 6 Pet 322, III, 261. 
State laws judicially noticed, 9 Pet 625, III, 529; 7 How. 46, IV. 689. 
Act creating corporation is public law, 4 Cr. 388, I, 301; 4 Pet 167, 

III. 106. 
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8. PRESUMPTIONS. 
Authority of goyemor presumed In signing certificate, 3 Dall. 39, 
1,21. 

Survey by state surveyor presumed correct, 4 Or. 431, I, 308. 
Presumptions often mix questions of law and fact, 2 Pet. 133« II, 

809. 
Presumption of death of witnesses, 9 Pet. 674, III, 533. 
Presumptions must be consistent with conduct, 16 Pet 331, lY, 175. 

4. BURDEN OF PROOF. 
Prima facie evidence defined, 6 Pet 632, III, 301; 14 Pet 347, IV, 61. 
Fact of insolvency must be proved, 1 Gr. 132, I, 114. 

6. RELEVANCY, MATERIALITY AND COMPE>TENCY. 
A. Facts in Issue and Relevant to Issue, 

Letters from officer admissible in action by privateer, 3 Dall. 39, 1, 22. 

Decree of title admissible as link in chain of title, 4 Wheat 220, I, 
852. 

Evidence not admissible to prove facts not in issue, 7 Wheat. 527, 
II, 143. 

Acts of person not In privity not evidence, 1 Pet 451, II, 745; 16 Pet 
332. IV. 176. 

B. Res Gestae. 

Representations of agent part of res gestae, evidence against prin- 
cipal, 9 Pet 689, III, 535. 

C Similar Facts and Transactions, 
Public officer may prove invariable practice of office, 7 Wheat 153, 

II, 131. 
Purpose of admission of such usage, stated, 7 Pet. 50, III, 340. 

D. Materiality. 

Letters admissible in assumpsit 14 Pet. 29, 30, IV, 9. 
\ffreement admissible before proof of authority, 14 Pet. 29, IV, 9. 
Whatever tends to establish point in issue is material, 16 Pet. 360, 
IV, 180. 

E. Competency. 

Evidence admissible to contradict letter given in evidence, 7 Cr. 504, 

I. 574. ■ 

Party in interest competent if testimony against interest, 2 Pet. 195, 

II. 825. 

Inadmissible evidence cannot repel inadmissible evidence, 3 Pet 337, 

HI. 70. 
Party offering evidence waives objection to competency, 5 Pet. 137, 

III. 163. 

Withdrawal of objection not admission of legality, 16 Pet. 147, IV, 

155. 
Orders drawn on defendant held inadmissible in assumpsit, IG Pet 

331, IV, 176. 
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6. BEST AND SECONDARY EVIDENCE. 

A. General Rules, 
Best evidence must be produced, 5 Cr. 14, I, 314; 1 Pet. 596, II, 775; 

16 Pet. 332, IV, 176; 4 How. 247, IV, 500. 
Secondary evidence must be best obtainable, 9 Wheat 597, II, 302. 
Written paper referred to must be produced if possible, 8 Or. 353. I. 

616. 
Refusal to produce lays foundation for secondary evidence, 2 How. 

708, IV, 390. 
If evidence withheld, presumption Is against party, 14 Pet 443, IV, 

66; 2 How. 708, IV, 390; 4 How. 246, IV, 500. 
Secondary proof not admissible if loss intentional, 9 Wheat. 437, II, 

263.. 

Or if instrument in control of party, 9 Wheat. 563, II, 286; 1 Pet 

596, II, 776. 

If loss accidental, secondary evidence admissible, 9 Wheat 596, 597, 

II, 301. 
Question of admissibility is for court, 9 Wheat 485, II, 263; 1 Pet 

597. II. 776. ' 

Evidence of handwriting admissible if witness absent, 8 Wheat. 282, 

II, 180. 
Or if witness dead, 6 Pet 344, III, 178. 
Proof of loss need not be absolute, 9 Wheat. 486, II, 263. 
Evidence may be counterpart, copy, or parol, 9 Wheat. 486, II. 262, 
Rule not dispensed with in any case, 9 Wheat. 563, 564, II, 286. 
Affidavit necessary to lay foundation for admission, 1 Pet 598, II, 

776. 
Existence of written evidence does not preclude parol, 3 Pet 7, III, 8. 
Proof of ancient date raises presumption of loss, 5 Pet 243, III, 170. 
Reasonable diligence to find is sufficient, 6 Pet 366, 367, III, 268; 7 

Pet. .100, III. 347. 
Copy admissible when, 7 Pet 100, III, 347. 
Copy of a copy admissible, when, 9 Pet. 677, III, 534. 
Notice to produce original necessary, 1 Pet. 21, II, 650. 
When not necessary, 1 Pet 22, II, 650. 

B. Particular Writinas. 
Admission of copy of letter ground for reversal, 4 Or. 70, I, 265. 
Original of letter must be accounted for, 5 How. 50, IV, 541. 
Copy of agreement regarded as original when, 1 Pet 22, II, 650. 
Vague recollection of contract cannot prove contract, 1 Pet 600, II, 

777. 
Certified copy of deed Inadmissible, 11 Wheat. 82, 99, II, 451. 
Recital of lease, in release, admissible when, 6 Pet. 611, III, 299. 
Copy of deed admissible only on proof of loss, 6 Pet. 139, III, 238; 9 

Pet 675, III, 534. 
Strict proof not required of ancient deeds, 9 Pet 72, III, 491; 2 How. 

495, IV, 3^. 
Entry in daybook admissible when, 2 Wheat 117, I, 723. 
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Proof of loss of patent, 7 Wheat. 156, II, 132. 

Parol admissible to prove payment, 3 Pet 7, 8, III, 8. 

Proceedings of navy hospital commissioners provable by parol, 7 Pet. 

47, III, 338. 
Secondary evidence of work of living author inadmissible, 7 Pet 

558, 559, III, 399. 
Evidence of contents of disbursing officer's books, 12 Pet 6, III, 699. 
Copy of copy of Spanish grant admissible, 12 Pet. 656, III, 774. 
Proof of signature of surveyor-general sufficient, 16 Pet. 147, IV, 

• 155. 

Concession by governor proved by signature of secretary, 16 Pet 

• 147, IV, 155. 

Secondary evidence of Instructions to secretary of treasury, 1 How. 
■ 299, IV, 252. 

7. ADMISSIONS. 
Declarations of master binding on owner, 12 Wheat 469, 470, II, 012. 
Acts and confessions of grantor admissible, 2 Pet 119, II, 809. 
Confessions of agent not binding on principal, 9 Pet 689, III, 535. 

8. DECLARATIONS. 

A, Nature and Incidents in General, 

Must have been made before controversy originated, 13 Pet. 220, III, 

821. 
Surveyor's declarations contradicting official return inadmissible, 6 
Pet 504. Ill, 288. 

B, By Decedents Against Interest, 
Declarations as to particular facts attending survey inadmissible, 10 
Pet 434, III, 590. 

0. As to Pedigree, Birth, and Relationship. 
Letter on subject of pedigree admissible, 1 Pet 337, II, 705. • 
Declarations of aged and deceased persons admissible, 1 Pet. 337, 

II 705. 
Informant must have been member of family, 13 Pet. 220, III, 821. 
Belationship may be by marriage, 1 How. 231, IV, 242. 

9. HEARSAY EVIDENCE. 
Incompetent If fact capable of other proof, 7 Cr. 295, I, 519. 
Rule applies to suit to establish freedom, 7 Or. 295, I, 520. . 
Death of eye-witnesses does not affect rule, 7 Cr. 296, I, 520. 
Rule relaxed to prove death by general reputation, 5 Pet 86, HI, 157. 
Certain evidence held inadmissible as hearsay, 12 Pet 483, III, 752. 

10. DOCUMENTARY EVIDENCE. 

A, Publio or Official Acts, Proceedings, Records, and Certificates. 

Books of public corporation are evidence of facts, 5 Wheat 424, II, 

47. 
Copies of state statutes duly authenticated, 11 Wheat 407, II, 507. 
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Copy of grant given by recording officer, 7 Pet. 85, III, 340. 

Passport not evidence of citizenship, 9 Pet. 699, III, 535. 

Record of judgment admissible to sliow citizenship, 9 Pet 701. Ill, 

535. 
Snrvey is evidence, 10 Pet. 441, III, 591. 

Documents showing confirmation of land titles, 16 Pet. 55, IV, 140. 
Notary's records admissible, 4 How. 130, IV, 493. 

B, Exemplifications, Transcripts, and Certified Copies. 
In action on judgment exemplification of record sufficient, 7 Gr. 485, 

I, 56a 

<>fflcial copies of title records admissible, 7 Wheat 273, II, 136; 8 Pet 

34. III. 420. 
City maps properly authenticated, 2 Pet. 619, II, 882. 
Record in ejectment admissible to show possession, 11 Wheat. 297, 

II, 488; 2 Pet 622, II, 882. 

Exemplification of land grant admissible, 5 Pet 242, III, 170. 

Copy of notary's record, 9 Pet 625, III, 528. 

Copy of foreign letters testamentary properly certified, 9 Pet. 626, 

III, 529. 

Record to show sale under deed of trust, 14 Pet. 30, IV, 9. 
Certified copy of Spanish decree of title, 14 Pet. 346, IV, 60; 15 Pet. 

137, IV, 102; 15 Pet 331, IV, 115. 
Certified copy of land grant, 1 How. 26, IV, 218. 

C Private Writings and Publications, 
Entry on post-bill not conclusive of transmission of letter, 7 Cr. 270, 

I, 512. 
Memoranda of acts in ordinary course of business admissible, 8 

Wheat 337, II 184. 
Indebtedness may be shown by accounts, 11 Wheat 211, II, 468. 
Entries on church register admissible to prove death, 5 Pet 475, III, 

193. 
As also are entries in family Bible, 5 Pet. 475, III, 193. 
Copies of deeds considered as originals, 9 Pet 732, III, 537. 
Deed by agent not admissible unless authority shown, 10 Pet. 530, 

III, 616. 
Deed by patentee pursuant to decree, admissible without decree, 14 

Pet 326. IV. 57. 
Ancient deed admissible without proof of execution, 4 Wheat. 221, 

I. 853; 9 Pet 625. Ill, 533. 

D. Production, Authentication, and Efeet, 
Exemplification of record presumed regular, 7 Cr. 412, I, 548. 
Mere transcript of courts' minutes not admissible, 7 Cr. 412, 1, 549. 
Attestation by clerk must be certified to by court, 9 Cr. 125, I, 648. 
Mode of authentication must be strictly followed, 1 Pet 340, II, 707; 
5 Pet. 300. Ill, 176. 
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11. PAROL OR EXTRINSIC EVIDENCE AFFECTING WRIT- 
INGS. 
A. Contradicting t Yarying, or Adding to. 
Parol not admissible to vary writing, 3 Dall. 424, 1, 93; 8 Wheat. 211, 

II, 167; 9 Wheat. 587, 588, II, 298; 5 Pet. 394, III, 186; 14 Pet. 

206, IV, 46. 
Nor to contradict deed, 2 Cr. 29, I, 183; 6 Pet. 289, III, 255. 
Nor to contradict promissory notes, 5 How. 291, IV, 567. 
Writing examinable to determine whether evidence contradictory, 14 

Pet 461, IV, 72. 

B, Separate or Bubsequent Oral Agreement. 
Parol admissible to show agreement between indorsers, 5 How. 291- 
294, IV, 566. 

0, Construction or Application of Terms, 
Parol admissible to determine ownership under bill of parcels, 3 Cr. 

318, I, 243. 
To show nature of possession under deed of gift, 4 Cr. 400, I, 303. 
To vary instrument in case of fraud, 8 Wheat. 211, II, 167. 
To show notoriety, and names of places, 9 Wheat 575, II, 290. 
Custom may explain intent of parties, 9 Wheat. 586-588, II, 299. 
Parol to show consideration, 1 Pet. 501, II, 756. 
Ambiguity explainable by extrinsic evidence, 1 Pet 653, II, 786; 6 

Pet 345, III, 265. 
Parol admissible to apply contract to subject matter, 13 Pet 99, III, 

799; 9 How. 102, IV. S21. 
To show rate of interest, 13 Pet 179, III, 810. 
To show character of signer of note, 5 How. 292, 293, IV, 568. 
To show estate intended under devise or grant 9 How. 486, IV, 879. 
To explain contract relating to patent 10 How. 438, IV,. 924. 

D, Showing Discharge or Performance, 
Parol to show substitution of new contract 16 Pet. 335, IV, 176. 

12. OPINION EVIDENCE. 
Handwriting provable if witness not available, 5 Cr. 14, I, 314. 
Evidence by comparison of handwritings inadmissible, when, 6 Pet 
767, III, 331. 

13. EVIDENCE AT FORMER TRIAL OR IN OTHER PRO- 
CEEDING. 

Deposition in libel for condemnation not admissible in action on pol- 
icy, 6 Cr. 220, I, 432. 

Evidence of pedigree taken under commission, available later, 2 Pet 
620. II, 882. 

Record in ejectment evidence in later suit, 2 Pet 623, II, 882. 

Testimony in one action receivable in another as hearsay, 6 Pet 341, 
IIL 262. 
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Inadmissible if absence of witness not accounted for, 16 Pet. 331, 

IV. 17a 

Verdict not evidence in suit between other parties, 7 How. 42, IV, 
686. 

14. WEIGHT AND SUFFICIENCY. 

One witness cannot prove notoriety, 7* Wheat 162, 163, II, 132. 
Certificate of magistrate of more value than uncertain handwriting, 
6 Pet 615, III, 300. 

EXCEPTIONS. 

Exceptions as prerequisite to appeal.. See Appeal and Error, 4, 

a, b. 
Taking at trial. See Trial, 1. 
Exceptions to evidence. See Trial, 2, c. 
To refusal to instruct Jury. See Trial, 4, e. ' 

EXCEPTIONS, BILL OF. 

Necessity for on appeal. See Appeal and Error, 4, b, ^. c. 
Acknowledgment of judge's seal unnecessary, 3 Dall. 420, I, 92. 
Identification of letters in bill held sufficient, 3 Dall. 421, I, 92. 
Misdirection in charge is ground for, 4 Cr. 72, I, 265. 
But bill must state that evidence was offered on point, 6 Cr. 232, I, 

436. 
Each bill presents distinct case, 7 Cr. 270, I, 512. 
Matter contained in must be noted at trial, 9 Wheat 657, II, 310. 
Bill must purport to have been drawn pending trial, 9 Wheat. 658, 

II, 313; 6 How. 274. 275. IV, 641. 
May be drawn after and signed nunc pro tunc, 9 Wheat. 657, 658, 

II, 311; 11 Pet 211, III, 669; 6 How. 275, 276, IV, 641. 
Bill must state that exception was taken, 9 Wheat. 657, II, 311. 
Bill must not state evidence, but facts, 11 Wheat 276, 277, II, 487; 

2 Pet 15. II. 795. 
Mandamus lies to compel Judge to sign bill, 4 Pet 106, III, 98; 5 Pet 

194, III, 167; 12 Pet. 343, III, 741. 
Must be signed at term, 4 Pet. 107, III, 99. 
Bill is to correct errors of law, 5 Pet. 199, III, 167. 
Exceptions to evidence not subject, when, 9 Pet. 202, III, 499. 
Points excepted to must be specified, 3 How. 553, IV, 452; 4 How. 

401, IV, 512. 
Judge must certify to bill under seal, 3 How. 556, IV, 453. 
Exception certified not amendable, 3 How. 556, IV, 453. 
Bill must not contain unnecessary evidence, 4 How. 298, IV, 507. 
Signature presumed if bill regular on face, 6 How. 282, IV, 642. 
Bill of exceptions unknown in equity, 12 Pet 343, III, 741. 

EXECUTION. 

Appealability of order refusing to quash. See Appeal and Er- 
ror, 3, e. 
Stay by writ of error. See Appeal and Error, 8. 
Power of attorney under. See Attorney and Client. 



124 EXECUTION, 1-5. 

Baukruptcy as stay. See Bankruptcy, 4. 

Constitutionality of law limiting right to. See Constitutional 

Law, 7, c, 1. 
Adoption of state laws hy federal courts. See Courts, C, e, 1. 
Conflicting executions. See Courts, 7. 
Barred by statute barring suit on judgment. See Limitation of 

Actions, 1, b. 
As displacing bottomry lien. See Shipping, 6. 

1. NATURE AND ESSENTIALS. 
Creditor has no title in specific money realized, 1 Cr. 134. 1, 117. 
Execution proceedings are part of suit, 5 Pet. 113, III, 160. 
Remedies are cumulative, 5 Pet. 369, III, 181. 
Execution is the end of the law, 9 Pet 27, III, 489.. 
Forthcoming bond is not Judgment, 16 Pet 313, IV, 171. 
Execution relates back to teste, 4 How. 76, IV, 490. 

2. PROPERTY SUBJECT TO EXECUTION. 
Money may be levied upon, 1 Cr. 134, I, 115. 
But not in hands of sheriff, 1 Cr. 133-137, I, 115. 
Equity of redemption not subject to, 13 Pet 300. Ill, 831. 
Lands of deceased debtor are, 10 How. 376, IV, 917. 

3. LIEN, LEVY OR EXTENT, AND CUSTODY OF PROPERTY. 
First levy controls property, 10 Pet. 403, 404, III, 584, 589. 

Lien attaches in Kentucky by delivery of writ 3 How. 120, IV, 401. 
Sheriff may levy after term of office expires, 3 How. 720, IV, 477. 
Title under register's certificate subject to, 4 How. 19, IV, 487. 
Levy after death of defendant gives no title, 4 How. 79, IV, 491. 

4. STAY, QUASHING, VACATING, AND RELIEF AGAINST 

EXECUTION. 
Court will not quash on error to decree which did not award, 7 Cr. 

279. I. 515. 
Defenses available, 2 Pet 674, II, 890. 
Supersedeas must issue before levy, 6 Pet. 659, III, 309. 
Execution improperly issued may be quashed on motion. 16 Pet. 312, 

IV, 171. 
Injunction should leave creditor free to pursue other remedy, 5 

How. 168, IV, 556. 
Refusal to quash does not bar other remedy, 6 Pet 657, III, 306. 

5. SALE. * 

Valid if levy made before return day, 4 Wheat 506, I, 904; 14 Pet 

93, IV, 25. 
Sale under fi. fa. passes title, without deed, 14 Pet 92, IV, 24. 
Statute regulating must be followed, 3 How. 714, IV, 474. 
Bid of two-thirds value necessary in Louisiana, 7 How. 182, IV, 695. 
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6. RETURN. 
Money returnable to court when, 1 Cr. 136, 137, I, 117. 

7. PAYMENT, DISCHARGE AND SATISFACTION. 
Payment must be in coin, 2 How. 257, IV, 806; 3 How. 720, IV, 477. 
But not If sanctioned by creditor, 2 How. 262, IV, 309. 
EflPect of authorization to receive other currency, 4 How. 3, IV, 485. 

8. EXECUTION AGAINST PERSON. 
Ca. sa. does not extinguish debt, 5 Pet. 370, III, 181. 

9. WRONGFUL EXECUTION. 
Execution issued before statutoi-y period void, 4 Cr. 333, I, 298. 

No title passes under execution against wrong person, 8 Cr. 29, 30, 

I, 593. 
Void judgment will not support execution, 9 Wheat 549, II, 283. 

EXECUTIVE DEFABTMENTS. 
See United States, 2, d. 
Functions of executive. See Constitutional Law, 3, d. 

EZECXJTOBS AND ADMINISTBATOBS. 

See, al8o« Wills. 
Discontinuance of action against See Abatement and Revival. 
Power to sue in federal courts. See Courts, 6, c, 2. 
Liability to creditor's suit See Creditor's Suit 
Judgment against, as barring heirs. See Judgment, 10. 
Jurisdiction of equity to decree foreclosure against See Mort- 
gages. 5. 
Right to apply for extension of patents. See Patents, 6. 

1. ADMINISTRATION IN GENERAL. 
Powers derived from will, 3 Cr. 323, I, 246. 
Power to sue derived from letters, 3 Cr. 323, 324, I, 246. 
Absent executor bound to perform duties, 8 Cr. 22, I, 593. 
Executors succeed to rights of testators, 8 Wheat 669, II, 207. 
' Where wife has voice as executrix, participation necessary, 1 Pet 

680, II. 791. 
Executor is representative of residuary legatees, 2 Pet 377, II, 850. 
Appointment of debtor sometimes releases debt, 5 Pet. 313, III, 177. 
Presumption as to character in which person acts, 6 Pet 229. Ill, 

168. 
WiU is executor's law, 9 Pet. 475, III, 522. 
Executor has title in trust for aliens, 5 How. 270, IV, 563. 
Administrator de bonis non in privity with predecessor, 6 How. 59, 

60, IV, 612. 
Each administrator severally liable, 6 How. 60, IV, 612. 
Executor's absent necessary to legatee's possession, 8 How. 178, IV, 

768. 
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2. APPOINTMENT. 
Qualification of executor ends court's power to appoint, 8 Or. 27, I» 

590; 14 Pet 39, 40, IV. 11. 
Appointment without jurisdiction void, 8 Or. 28, I, 592. 
Appointment vests estate in executor, 14 Pet. 40, lY, lU 
Letters testamentary evidence of authority, 14 Pet 41, IV, 12. 
Authority questionable only by plea in abatement, 14 Pet 42, IV, 12. 
Removal stays suit until new appointment, 2 How. 396, IV, 346. 

3. ASSETS AND APPRAISAL. 
Possession of note by administrator no proof of ownership, 2 How. 

283. IV, 312. 
Administrator of executor responsible for assets, 5 How. 261, 262, 

IV, 562. 
Debts due from government as assets, 13 Pet 413, 414, III, 848; 15 

Pet 6, 7, IV, 92. 

4. COLLECTION AND MANAGEMENT . OP ESTATE. 

A. In Oeneral, 
Receipt of assets extinguishes debt due executor, 5 Pet 314, III, 177. 
Executor may release maker of note, 10 Pet 512, III, 610. 
Each executor liable only for own acts, 10 Pet 562, III, 617. 
Administrator receiving proi)erty liable personally, 14 Pet 290, IV, 

50. 
Cannot exonerate himself by transfer to co-executor, 14 Pet. 168, 169, 

IV. 38. 
Executors are trustees in suit to recover real property, 2 How. 649, 

650, IV. 388. 
Possession of executor as husband of devisee. 3 How. 6^, IV, 465. 
Purchase by executor through third person void, 4 How. 557, IV, 520. 
Residuary legatees take by devise, although executor trustee, 5 How. 

270, IV. 563. 

B. Real Property. 
Purchase from administrator is privy with intestate, 7 Wheat 114, 

II, 129. 
Land subject to payment of debts. 7 Wheat 114, II, 129. 
Statute as barring right to sell for payment of debts, 7 Wheat 115, 

117. II, 129. 
Repeal of law authorizing sales tarmlnates proceedings commenced, 

2 Pet 523, II, 864. 
But vested rights of administrators not impaired, 2 Pet. 523, II, 865. 
Executors take power to sell by Implication, 10 Pet 565, III, 619. 
Administrator selling property, intending to buy himself, guilty of 

fraud, 12 Pet 25, III. 700; 4 How. 557, IV, 520. 
Costs of improvements allowed executor on rescinding sale, 4 How. 

562. IV, 527. 
Executor without power to assign military certificate, 15 Pet 111, 

112, IV, 98. 
Executor bound to execute power of sale. 1 How. 150, IV, 230. 
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No power to sell trust lands, 5 How. 266, 268, lY, 562. 
Executors are trustees for original beneficiaries, 5 How. 270-275, 

IV, 563, 564. 
Power to sell coupled with trust survives, 6 How. 272, 273, IV, 564. 
Executor must personally claim that proceeds are insufiicient to 

cover expenses 5 How. 275, 276, IV, 565. 
Sale made without authority Is void, 6 How. 600, 601, IV, 680. 
Remedy of creditor against estate of fraudulent debtor, 7 How. 230, 

IV, 702. * 

In bill against representative averments of fraud and waste alone 

necessary, 7 How. 231, IV, 703. 

6. ALLOWANCE AND PAYMENT OF CLAIMS. 
A. Liabilities of Estate Generally, 
Creditors have lien on lands, 7 Wheat. 121, II, 131. 
Grantee under canceled deed may charge for improvements, 11 

Wheat 126. II. 457. 
Property devised deliverable only on contingency named, 3 How. 635, 

rv, 465. 
Rule as to property primarily liable, 7 How. 231, IV, 703. 
Legality and equity of executor's claim examinable, 1 Pet 566, II, 

76S. 
Executor's claim must be supported by promise or agreement, 1 Pet. 

566, II, 768. 
Lands liable in bands of heir, 2 Pet 523, II, 864. 
Distribution to creditors according to lex rei sitae, 5 Pet. 525, III, 

198. 
Mortgage executed by executor is charge, 10 Pet 644, 645, III, 628. 
Personal estate liable on personal contract, 10 Pet. 644, III, 627. 
Co-executors not liable to each other, 14 Pet 169, IV, 38. 

B. Priorities. 
Executor's debt superior to others of equal degree, 5 Pet 309-312, 

III. 178. 

Election by executor binding, 5 Pet 314, III, 177. 
Neglect to exercise, estops, 5 Pet. 313, III, 178. 
Judgment against administrator gives no preference, 8 How. Ill, IV, 
762. 

6. SALES UNDER ORDER OF COURT. 

Order of court necessary, 10 Pet 174, III, 558. 

Authority must be strictly pursued, 10 Pet 175, III, 558; 2 How. 50. 

IV. 274. 

Who may apply for appointment of trustee to sell, 2 How. 57, l\, 

273. 
Sufficiency of showing of jurisdiction, 2 How. 339, 340, IV, 324. 
Sufficiency of recitals In deed, 2 Pet 167, II, 821. 
Sale not attackable collaterally, 2 Pet 169, II, 819; 5 How. 166, IV, 

555. 
Sale void if personalty sufficient, 8 Pet. 144, 145, III, 435. 
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Auditing claims prerequisite. 8 Pet 145, III, 435. 

Sale must be approved before conveyance made, 8 Pet. 145, III, 435. 

On reversing decree sale should be set aside, 8 Pet 147, 148, III, 435. 

Confirmatory decree held to bar heirs, 10 Pet 297, III, 57L 

Proceeding to sell Is in rem, 2 How. 338, IV, 322. ; 

Decree only impeachable for fraud, 2 How. 340, 341, IV, 334. 

7. ACTIONS. 
Suits governed by lex fori, 3 Cr. 324, I, 246. 
Matter pleadable on death of defendant pendente lite, 6 Cr. 187, I» 

427. 
Production of letters necessary in original suit, 1 Pet. 692, II, 792. 
Profert not necessary in debt on judgment, 1 Pet. 692, II, 792. 
Proof of devastavit necessary to personal decree, 9 Pet. 288, III, 505. 
Administrator ad collegendum may sue tn detinue, 10 Pet 169, III, 

557. 
Executor is real party In interest, 1 Pet 693, II, 793; 12 Pet 171, III. 

718. 
Executor must be devisee to defend in ejectment, 13 Pet 447, III, 

849. 
Must sue in testator's name when, 14 Pet 42, IV, 12. 
Action against administrator survives against adn\jnistrator de bonis 

non, 14 Pet 291, IV, 51. 
Execution not issuable against executor removed, 1 How. 286, IV, 

251. 
New appointment necessary to appeal, 1 How. 286, IV, 250. 
Removal deprives executor of representative power, 1 How. 286, IV, 

250. 
Failure of profert cured by verdict 2 How. 283, IV, 310. 
Administrator who is indorsee may sue in his own rjght 2 How. 283, 

284. IV, 312. 
Judgment by default is admission of assets, 3 How. 61, IV, 395. 
Action on case against marshal's executors, 6 How. 13, 14, IV, 603. 
When action survives against executor, 6 How. 13, IV, 603. 
Executor bound by verdict against testator, 6 How. 59, IV, 612. 
.ludgment against executor evidence of debt 7 How. 229, IV, 702. 
Amount of verdict on issue plene administravit 5 Cr. 21, I, 317; 8 

Wheat. 680. II, 209. 
Plea not necessarily false, though not sustained, 8 Wheat. 679, II, 

209. 
Judgment thereon should be de bonis testatoris, 8 Wheat 680, II, 

203. 
Executor need not aver capacity, 1 Pet 692, 693, II, 793. 
Executor need not plead statute of limitations, 8 How. 412, IV, 789. 
Heirs not necessary parties to suit to subject lands, 2 Cr. 418, I, 214. 
All claimants necessary in suit for legacy, 1 Pet 681. II, 791. 
Residuary not necessary in suit to fix prior legacy, 2 Pet. 377, II, 849. 
In suit for legacy under codicil, heirs necessary, 8 Pet 72, III, 422. 
Special devisee of land not necessary when, 8 How. 411, IV, 789. 
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8. ACCOUNTING AND SETTLEMENT. 
Settlement not conclusive in action on bond, 7 Cr. 284, I, 517. 
Executor may resort to trust fund If he pays debt, 10 Pet. 566, III, 

620. 
Allowance of commissioners, final, 1 Pet. 566, II, 767. 
Amount of commission allowable, 8 How. 411, IV, 789. 
Court refused to reopen account after twenty years, 5 How. 263, IV, 

562. 
When statute commences to run, 5 How. 263, IV, 562. 

9. FOREIGN ADMINISTRATION. 
Suit not maintainable on foreign letters, 1 Cr. 282, I, 166; 3 Cr. 323, 

324, I, 244; 9 Cr. 152, I, 651; 9 Wheat. 571, II, 288. 
Executor may sue on lands devised to him, 9 Cr. 152, I, 651. 
Right to sue on assignment from executor, 2 Pet. 240, II, 829. 
Agent appointed by executor must observe laws, 9 Pet. 627-630, III, 

530. 
Rights under act relating to District of Columbia, 14 Pet. 40, 41, IV, 

11. 
State administrator not suable in District, 15 Pet. 6, IV, 91. 
Administrator accountable to courts of his own state, 15 Pet. 6, IV, 9. 
Effect of foreign administrator's deed, 16 Pet. 57, IV, 141. 
Alabama statute authorizing sale by attorney construed 16 Pet. 61, 

IV, 142. 
Executors may sue citizen of different state, 2 How. 15, IV, 270. 
Effect of foreign decree, 4 How. 497, IV, 517. 
Administrator cannot control assets in foreign jurisdiction, 6 How. 

58, IV, 611. 
Administrators of different states not in privity, 6 How. 59, IV, 612. 
Judgment against one is res inter alios acta, 6 How. 61, IV, 610. 
Quaere, whether foreign creditors bound to sue in state coui'ts, 8 

How. 112, IV, 762. 

EXECUTORY DEVISES. 

See Wills, 4, c. 

• 

EXCHANGE GE PROPERTY. 

Of lands. See Deeds, 1. 

EXONERATION. 
Of bail. See Bail. 

EX POST PACTO LAWS. 

See Constitutional Law, 8. 

EXTRADITION. 

Power to surrender to foreign government exclusive In federal gov- 
ernment, 14 Pet. 571-575, IV. 87. 
Act Is one of comity, 14 Pet. 574, IV, 88. 
I*ower is in executive, 14 Pet. 582, IV, 89. 
Notes on U. S. Reports— 9 
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Prwich treaty of 1843 construed, 5 How. 188, IV. 55a 
Extradition as between states rests on comity, 5 How. 188, IV, 556. 
Question as to application of treaty is judicial, 5 How. 188, 189, IV. 
556. 



Factor must follow Instructions, 3 Gr. 439, 440, I, 254. 
Factor has Hen on principal's goods, 8 Gr. 419, I, 620. 
Receipt of money by factor as ground for action, 5 Pet 599, III, 202. 
Factor may seU at discretion, 14 Pet 495, IV, 75; 16 Pet 129. IV, 153. 
Measure of damages for unauthorized sale, 14 Pet 496, IV, 77. 
Extent of Uen stated, 16 Pet 129, IV, 153. 
Extinguishment of biUs drawn on factor, 16 Pet 130, IV, 153. 
Factor bound to take up biUs, 16 Pet 130, IV, 153. 

« 

FEDERAL COUBTS. 

Stse Gourts. 6. 

FESBIES. 

Commerce power aj^Iied to. See Gommerce, 2. 
Franchise superseded by bridge franchise, 11 Pet 541, III, 682. 
Certain statutes construed in 8 How. 580, IV, 804. 
Rules for construction of grants of ferry privileges, 8 How. 581, IV, 

804. 

.FINES. 
Do not accrue till judgment, 10 Wheat 299, II, 419. 
Gaplas lasuea against offender if not paid, 7 Pet S25, III, 401. 

FIRE INSXJKAS'CE. 
See Insurance. 2. 

FDSH. 

Right of fishery in navigable rivers. See Navigable Waters. 
Public common of piscary exists in England, 16 Pet 412, IV, 190. 



General rule as to removal, 2 Pet 143, II, 811. 

Trade fixtures removable by tenant 2 Pet 143-146; 2 Pet 812, 814. 

Whether building occupied for trade, how determinable, 2 Pet 147, 

It 814. 
Right to remove dependent on usage, 2 Pet 148, n, 814. 

FORCIBLE ENTRY AJTB DETAINER. 
Judgment tor defendant does not destroy tenure of tenant, 5 Pet 
491, III, 195. 

FOREIOH CORPORATIONS. 

See Gorporations, 10. 

FOREIGN JUBOKENTS. 

Sop Jtt«l;;meDts, 13. 
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rOBEIGN LAWS. 

Proof of. ' See Evidence, 2. 

FOBFEITXJBES. 

See, also, Penalties. 

Proceedings in admiralty to enforce. See Admiralty, 4. 

Conclusiveness of decree. See Admiralty, 8. 

Forfeiture for Infringement of copyright. See Copyright. 

Right of customs officer to. See Customs Duties, 3. 

For violation of revenue lavrs. See Customs Duties, 6. 

Action of debt to recover. See Debt, Action of. 

E(iuity jurisdiction. See Equity, 1, a. 

For violation of neutrality laws. See Neutrality Laws. 

Of vessels, effect of. See Shipping, 1. 

For slave-trading. See Slaves, 3. 

For violation of embargo. See War, 10. 
Court will determine dispute between informers, 1 Wheat. 475, I, 

70S. 
Excuse to avoid must be clearly shown, 5 Wheat. 354, II, 39. 
Acts of captors may subject to forfeiture, 5 Wheat. 357, II, 39. 
Defenses in suit for enforcement, 9 Wheat. 426, II, 259. 
Seizure may be made by any person, 3 How. 205, IV, 408. 

FOBGEBY. 

See, also, Counterfeiting. 
Rights and liabilities of banks. See Banks and Banking, 3. 

FBANCHISES. 
See, also, Corporations, 2. 

Of banks. See Banks and Banking, 1 

Of bridge corporations. See Bridges. 

As property. See Corporations, 7, b. 

Forfeiture. See Corporations, 9. 

Condemnation for public use. See Eminent Domain. 

Of ferry corporations. See Ferries. 

Power to tax. See Taxation, 3. 
Rule that franchise is contract recognized, 11 Pet. 420, 650, III, 691. 
Cannot be withdrawn by legislature, 11 Pet. 641, 645, III, 697. 
Franchises are special privileges, 13 Pet. 595, III, 883. 

FBAXJD. 

In auction sales. See Auctions and Auctioneers. 

As affecting discharge in bankruptcy. See Bankruptcy, 4. 

In contracts. See Contracts, 1, d. 

In subscribing to corporate stock. See Corporations, 4. 

Punishment of, in procuring pension. See Criminal Law, 1. 

Fraud under customs laws. See Customs Duties, 6, b. 

lu deeds. See Deeds, 1. 

Necessity for allegation in equity. See Equity, 4, a. 
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Fraud by executor. See Executors and Administrators, 4, b. 

As Invalidating judgments. See . Judgments, 9. 

In obtaining payment of lottery prize. See Lotteries. 

In mortgage. See Mortgages, 1. 

Principal liable for fraud of agent. See Principal and Agent, 

3, c. 
Remedy for, in procuring land patent. See Public Lands, 2, j. 
Fraud in sales. See Sales, 2. 
Fraud by master. See Shipping, 4. 
Construction of statutes regulating. See Statutes, 5, k. 
Function of jury in questions of. See Trial, 3, a. 
As ground for rescission of contract of sale of land. See Vendor 

and Purchaser, 2, 
In obtaining will. See Wills, 3. 

1. WHAT CONSTITUTES FRAUD, AND LIABILITY THERE- 
FOR. 
There is always remedy for fraud, 7 Cr. 94, I, 478. 
Acts in fraud of law are violative of it, 2 Wheat. 153, 1, 726, 8 Pet. 

50, III, 422. 
Party seeking rescission must communicate fraud promptly, 3 Pet. 

215, III, 53. 
Fraud must be clearly established, 6 Pet. 716, III, 318. 
Must be connected with act referred to, 12 Pet. 193, III, 722. ' 
Fraud defined, 13 Pet. 37, III. 788. 
Representation may be Innocent, 13 Pet. 38, 42, III, 789. 

2. ACTIONS. 
A. Rights of Action and Defemes. 
Government may recover for, in civil action, 3 Dall. 363, I, 50. 
Remedy at law held complete, 7 Cr. 91, I, 471. 
Jurisdiction concurrent in law and equity, 8 Pet. 252, III, 443; 12 

Pet. 23, III, 700. 
Fraud and injury must concur, 12 Pet. 196, III, 722. 
Fraud especially subject for equity, 14 Pet. 119, IV, 29. 

B, Pleading and Evidence, 
Fraud must be averred, 5 Or. 357, I, 374. 
Evidence held insufficient, 12 Wheat. 199-206, II, 565. 
Burden on party alleging, 4 Pet 296, 297, III, 119. 
Evidence of other acts admissible, 16 Pet. 360, IV, 179. 
Collateral facts admissible to show intention, 16 Pet. 361, IV, ISO. 

C. Trial, 
.Jury determines whether act fraudulent or not, 1 Pet 448u II, 741. 
Order of proof discretionary with court, 16 Pet. 361, IV, 180. 
Fraud must be expressly found, 6 Pet. 716, III, 318; 12 Pet. 196, III, 

722. 
May be proved by circumstances, 8 Pet. 253, III, 444. 
Positive denial, in absence of proof, is complete refutation, 8 How. 

28. IV. 755. 



FRAUDULENT CONVEYANCES, 1. 133 

« 

FRAUDS, STATUTE OF. 

State construction adopted by federal courts. See Courts, G, f. 

Parol evidence to show nature of possession under deed of gift. 
See Evidence, 11, b. 
Statute is declaratory of common law, 1 Cr. 316, I, 175. 
Parol agreement as to boundary conclusive after twenty years, 4 

Wheat. 517, I, 908. 
Is not within statute, 4 Wheat. 517, I, 909. 
No distinction between sales of equitable and legal titles, 7 Cr. 101; 

I, 501. 
Virginia statute construed, 5 Cr. 152, I, 335. 
Contract to compensate for loss of land, within statute, 7 Cr. 192, 

I, 502. 

Parol exchange will not pass title, 6 Wheat. 580, II, 102. 

Parol admissible to show consideration, 1 Pet. 500, II, 755. 

Contract of guaranty construed, 1 Pet. 500, II, 754. 

Contract to convey must be In writing, 1 Pet. 650, II, 785. 

Note or memorandum sutficient, 1 Pet. 650, 785. 

Form is not regarded, 1 Pet. 6^0, II, 785. 

Purpose of memorandum immaterial, 1 Pet. 651, II, 786. 

Instance of memorandum held sufficient, 1 Pet. 654, II, 787. 

Parol promise to accept bill, not within statute, 2 Pet 182, II, 824. 

I'erformance prevents operation of statute, 9 Pet. 103, III, 493. 

Question as to sufficiency of performance is for jury, 4 Wheat. 88, I. 

822. 
Return upon execution held sufficient memorandum, 14 Pet 93, I\", 

24. 
Suit for money advanced on note upheld, 7 How. 722, 723, IV, 739. 

FRAUDULENT CONVEYANCES. 
See, also, Assignment for Benefit of Creditors, 1, 
By husband to wife. See Husband and Wife, 2, 3. 

1. TRANSFERS AND TRANSACTIONS INVALID. 
Virginia recording act does not embrace bills of sale, 1 Cr. 316, 1, 176. 
Injury must result from alleged fraud, 8 Wheat. 238, II, 172. 
Owner may do anything consistent with others* rights, 8 Wheat. 242, 

II. 172. 

Voluntary fraudulent conveyance will be set aside, 8 Wheat. 247, II, 

174; 11 Wheat 211, II, 469. 
Conveyance in trust for one's self only voidable, 1 Pet. 550, II, 766. 
Conveyance valid if credit good afterward, 9 Pet. 220, III, 500. 
Acknowledgment of mortgage on vessel necessary, 3 Cr. 156-158, I, 

224. 
Deed executed in contemplation of insolvency void, 5 Cr. 301, I, 359. 
Also if executed in contemplation of judgment 2 Pet. 112, II, 808. 
Deed'valid if consideration actually paid, 4 Wheat 507, I, 907. 
Consideration must be valuable in law, 8 Wheat. 242, II, 172. 
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• 

Gonveyance without consideration only presumptiTely fraudulent, 

11 Wheat 213, 214, II, 470. 
Contingent debt cannot render deed fraudulent, 9 Pet 220, III, 500. 
Pre-existing debt not always essential, 7 How. 128, 129, IV, 701. 
Settlement to wife and children yalid as to subsequent creditors, 8 

Wheat 250. II, 176. 
Judgments against grantor admissible to impeach deed, 11 Wheat. 

210, II, 468. 
Sale of personalty without transfer, fraudulent per se, 1 Gr. 317, 318, 

I, 172. 
But see, contra, 1 Pet 449, II, 741, 742. 
Sale of goods at sea valid, 1 Pet 449, II, 743. 
Possession by Judgment debtOT not evidence of fraud, 9 Pet 60, III, 

491. 

2. BIGHTS AND LIABILITIES OF PARTIES, PURCHASERS, 

AND CREDITORS. 
Bona fide purchaser takes good title, 4 Wheat. 488, 1, 903. 
Finding of fraud is finding of f act« 3 Dall. 330, 1, 41. 
"Creditors" defined, 5 Cr. 165, I, 336. 

Defendant may show consideration by parol, 11 Wheat 214, II, 472. 
Mortgagee not necessary party to suit to set aside, 2 Pet 112, II, 809. 
Question whether conveyance fraudulent is for jury, T How. 228, 
IV. 701. 

FBENCH GRANTS. 
See Public Lands, 5, b. 

GARNISHMENT. 
Liability of debtor's assignees. See Assignment for Benefit of 
Creditors, 3. 
Garnishee must hold money after process served, 6 Cr. 191, I, 428. 
In action against corporation United States may summon debtor's 

^araishees, 5 Pet. 659, III, 209. 
After denial by garnishee burden on plaintiff, 6 Pet 647, III, 305. 
Practice in serving process, 7 Pet 621, III, 408. 
Money in hands of United States officer not subject to, 4 How. 20, 
IV, 488. 

GENERAL AVERAGE. 
See Insurance, 3, n; Shipping, 8. 
Admiralty jmisdiction in suits for. See Admiralty, 1, e. 

GXTARANTY. 

See, also, Principal and Surety. 
Guarantor of note entitled to notice. See Bills and Notes, 5, a. 
Liability of guarantor of note. See Bills and Notes, 5, b. 

1. REQUISITES AND VALIDITY. 
Must be accepted, 3 Wheat. 148-158, note. I, 761. 
Guarantor entitled to notice, 7 Cr. 94, I, 475; 5 Pet 634, III, 207; 7 

Pet 125, HI, 352; 10 Pet. 494, III, 607; 12 Pet 213, III, 724; 1 

How. 89. IV, 224. 
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Notice not necessary when object specific, 10 Pet. 496, III, 608. 
Notice not tormal; may be inferred, 12 Pet. 504, III, 760. 
Promise to pay on condition rejected, is not waiver, 12 Pet. 506, III, 

760. 
Valuable consideration, however small, will support guaranty, 2 

How. 452, IV, 849. 
Past consideration sufficient, 2 How. 453, IV, 349. 
Continuing guaranty defined, 3 Wheat. 148-158, note, I, 761. 

2. CONSTBUeriON AND OPERATION. 
Construed according to trade usage, 3 Wheat. 148-158, note, I, 761. 
Words taken against guarantor, 12 Wheat 518, II, 623; 7 Pet. 122, 

III, 350. 

Intention governs construction, 10 Pet 493, III, 606. 
Recital limits mercantile guaranty, 1 How. 184, iV, 234. 
Construction must be reasonable, 1 How. 186, IV, 235; 2 How. 449, 

IV, 347. 

Interpretation favorable to guarantor adopted, 2 How. 450, IV, 348. 

Letter addressed to English house construed by English law, 1 How. 
182, IV, 233. 

Construction in law and equity Identical, 7 Or. 89, I, 471. 

Undertaking must show clear intention to be bound, 7 Or. 90, I, 475. 

Creditor should exact explicit declaration of obligation, 7 Or. 92, I, 
475. 

Person representing credit honestly not responsible for verity, 7 Or. 
95. I. 477. 

Expression of guaranty and nature of transaction determines lia- 
bility, 12 Wheat. 518. II, 624. 

Guaranties construed, 7 Pet 122, III, 351; 10 Pet 494, 496, III, 608. 

Extrinsic evidence admissible to construe, 1 How. 183, IV, 234. 

Parol inadmissible to vary, 1 How. 183, IV, 234. 

Or show name of party to whom addressed, 4 Cr. 235, I, 283. 

Continuing guaranty covers subsequent agreements, 2 How. 451, IV, 
848. 

Limit of time of purchase does not limit credit, 10 How. 473, IV, 

925. 
Liability not like that of drawers or indorsers of paper, 10 How. 

474, IV, 925. 
Effect of promise depends on knowledge of facts, 10 How. 477, IV, 

926. 
Decision in one case not authority for another, 7 Pet. 123, III, 352. 

8. DISCHARGE OP GUARANTOR. 
Lack of notice of nonpayment discharges, 3 Wheat. 148-158, note, I, 

761; 7 Pet 127, III. 354. 
Granting delay to debtor does not, 3 Wheat. 157, note, I, 761. 
Notice of every transaction unnecessary, 7 Pet. 126, III, 353. 
Showing of damage entitles to discharge, 12 Pet. 503, III, 759. 
Notice waived by acknowledgment 12 Pet. 505, III, 760. 
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But not by mere recognition of supposed liability, 12 Pet. 505, III, 

700. 
Omission to give notice does not imply damage, 2 How. 484, 485, IV, 

352, 353. 
Damage necessary to discharge, 10 How. 475, IV, 926. 
Question of notice is for jury, 2 How. 453, IV, 349. 

4. REMEDIES OF CREDITORS AND ACTIONS. 
Assumpsit maintainable, 3 Cr. 495, 496, I, 257. 
Judgment against principal, evidence against guarantor, 12 Wheat 

519, 520, II, 625. 
No action if debts Incurred without reference to guaranty, 7 Pet 

120, III, 350. 
Creditor must prove notice of acceptance, 12 Pet 504, III, 759. 
If debtor insolvent demand unnecessary, 12 Pet 506, III, 761. 
No recovery of letter ambiguous as to party, 4 Cr. 235, I, 283. 
Parol admissible to show advances on faith of letter, 7 Pet 118, III, 

350. 

GXJABDIAN AND WABD. 

See, also. Infants. 
Value of guardian's interest is value of office, 2 Pet. 244, II, 831. 
Deed signed by guardian as such sufficient, 13 Pet 19, III, 787. 

HABEAS COBPXJS. 

Appealability of order denying writ See Appeal and Error, 3, d. 

Writ to release person Imprisoned for contempt. See Contempt. 

Jurisdiction of supreme court to issue. See Courts, 6, g, 1. 

Power of federal court to issue to state court. See Courts, 7. 

Writ to review judgment of court of final jurisdiction. See 
Judgment, 11, a. 
Prisoner charged with treason admitted to ball by writ, 3 Dall. 18, 

1,20. 
Instance where writ accompanied by certiorari, 4 Cr. 75-137, I, 271. 
Decree of imprisonment must precede writ, 4 Cr. 101, I, 269. 
Mere defect In original commitment not ground for, 4 Cr. 114, I, 

269. 
Will not issue in case of imprisonment under ca, sa., 6 Cr. 53, I, 386. 
Nor where sufficient ground for detention exists, 3 Pet. 201, III, 38. 
In absence of statute common-law rules govern, 3 Pet. 201, III, 39. 
Court may inquire into cause for commitment, 3 Pet 202, 203, III, 

39,43. 
Judgment must be void to render imprisonment unlawful, 3 Pet 

203, III, 41. 
Discharge does not bar another arrest, 9 Pet. 710, III, 536. 
Habeas corpus proceeding is suit, 14 Pet 565, 567, IV, 85. 
Application must be made on authority of prisoner, 3 How. 105, 106, 

IV, 399. 
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HEALTH. 
Health laws as within police power. See Constitutional Law, 4. 

HIGHWAYS. 

Dedication of. See Dedication. 
Grantee on street entitled to right of way, 9 Cr. 491, I, 670. 
But fee in street remains In owner, 10 Pet. 55, 56, III, 543. 
Roads cannot be appropriated to private use, 10 Pet 730, III, 63L 

HXJSBAND AND WIFE. 

See, also. Curtesy; Dower; Marriage. 
Ouster by entry of strangers. See Adverse Possession, 1, a. 
Suiflciency of citation to feme covert. See Appeal and Error, 

6!, c. 

Acknowledgment of deed by wife. See Deeds, 2. 
Bights of succession. See Descent and Distribution. 
As parties in ejectment. See Ejectment, 2. 
Competency as witnesses. See Witnesses, 1. 

1. MUTUAL RIGHTS, DUTIES, AND LIABILITIES. 
Husband's assignment of debt due wife passes title, 11 Wheat. 151, 

152, IL 459. 
Inchoate rights acquired before marriage, 6 Pet. 613, III, 300. 
Choses in action must be reduced to possession, 3 How. 634, IV, 465. 
Remainder after tenancy in slave, as chose in action, 8 How. 179, 

IV, 769. 

2. MARRIAGE SETTLEMENTS. 
Specific legacy satisfies post-nuptial bond, 2 Wheat. 38, I, 717. 
Settlement providing for investment by wife gives control, 2 Pet 

607 II, 881. 
Trustees bound to invest according to settlement, 2 Pet. 608, II, 881. 
Acts of parents cannot affect vested rights of children, 4 Pet. 93, 

III, 98. 
Sale after settlement as evidence of fraud, 5 Pet. 281, III, 174. 
Fraud must exist in both parties to avoid settlement, 7 Pet. 393, III, 

388. 
Marriage is good consideration, 7 Pet. 393, III, 388. 
Fraud imputable how, 7 Pet. 394, III, 389. 
Where power absolute wife may pass fee, 8 How. 30, IV, 755. 
Construction of power of appointment, 8 How. 30-40, IV, 755. 
Equity may enforce trust for collateral relatives, 9 How. 210, IV, 

831. 
Trustee not absolutely necessary, 9 How. 212, IV, 832. 

8. TRANSACTIONS BETWEEN HUSBAND AND WIFE. 
Debtor may prefer wife as creditor, 7 Pet 397, III, 389. 
Conveyance of slaves may discharge decree for alimony, 10 Pet. 594, 

III. 624. 
Deed in consideration of release of dower valid, 13 Pet. 116, III, 801. 
Husband may convey to wife through trustee, 13 Pet. 118, III, 801. 
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4. DISABILITIES AND PRIVILEGES OP COVERTURE. 
Married woman's acts generally void ab initio, 1 Pet 338, II, 707. 
Deed void although abandoned by husband. 1 Pet 109, II, 670. 
Incapacity applies to civil rights only, 3 Pet. 248, III, 59. 
Presumption that deed executed under coercion of husband, 12 Pet 

375, III. 742. 
Married woman has no license to commit fraud, 6 How. 248, IV, 639. 

6. WIFE'S SEPARATE ESTATE. 
Deed does not pass title by mere execution, 12 Pet 375, III, 742. 
Wife not estopped by acts of husband, 13 Pet 119, III, 802. 
Wife's property not liable for husband's debts, 3 How. 635, XV, 466. 
Suflaciency of wife's participation in conveyance by husband, 4 How. 

241, IV, 49a 
Conveyance avoidable only for mistake or fraud, 6 How. 239-248, IV, 

637. 638. 
Capacity to bind herself under hiw of Toro, 6 How. 243, IV, 638. 

6. ACTIONS. 
Husband may be party to bill to set aside contract, 6 How. 239, 240, 

IV. 638. 
Party plaintiff to suit by wife against husband, 6 How. 240, IV, 638. 
Lender need not prove object of loan to wife, 6 How. 242, IV, 639. 
Allegations and proof of fraud against husband, 8 How. 27, 28, IV, 

755. 

7. SEPARATION AND SEPARATE MAINTENANCE AND 

ABANDONMENT. 
Actual maintenance satisfies promise of annual sum, 2 Wheat 40, I» 

717. 
Wife liable for debts after abandonment, 1 Pet 108, II, 669. 

ILLEGAIi CONTRACTS. 

See Contracts, 1, e. 

XLLEGITIMATE CHILDREN. 

See Bastards. 

IMMIGRATION. 

See Aliens, 2. 

IMPORTS. 

See Customs Duties. 
Regulations by states as levying duty. See Commerce. 
State inspection laws. See Commerce, 2. 

IMPROVEMENTS. 

On mortgaged property. See Mortgages, 4. 
As charge on trust property. See Trusts, 4. 
Party not always bound to pay for improvements, 4 Pet 101, III, 
98. 
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IN PEBSGITAIIL 
Bemedies in admiralty. See Admiralty, 2. 

INBEM. 
Proceedings in admiralty. See Admiralty, 2, 8. 

INDEMNITY. 

See, also, Principal and Surety. 
Judgment against person indemnified evidence against warrantor, 7 
Or. 322, L 529. 

INDIANS. 
Protection under treaty a political function. See Constitutional 

Law, 3. c. 2. 
Bight to sue in federal courts. See Courts, 6, c. 1. 
Indian lands. See Public Lands, 6. 
Treaty cannot be varied by United States officers, 9 Cr. 18, I, 626. 
Bights under European nations, 8 Wheat. 574, II, 201; 16 Pet. 409, 

IV, 184. 
Burden of proof to show violation of act regulating trade, 2 Pet 

364, Ih 847. 
Status of tribe or nation discussed, 5 Pet 17, III, 153. 

Indian Territory is part of United States, 5 Pet 17, III, 154. 
United States may make treaties with Indians, 5 Pet. 19, III, 156. 
Indian right of occupancy protected, 5 Pet. 48, III, 155; 6 Pet. 560, 

580, III, 296. 
Treaty construed as not being surrender of self-government, 6 Pet 

553, III, 293. 
Belation of United States in nature of protectorate, 6 Pet 555, III, 

293. 
Tribe is distinct political community, 6 Pet. 556, 559, III, 293. 
Indian territory separate from state, 6 Pet. 557, III, 294. 
Georgia acts relating to Cherokees held void, 6 Pet. 561, III, 296. 
State cannot make treaty with Indians, 6 Pet. 581, III, 297. 
Treaties must be construed in favor of Indians, 6 Pet 582, III, 297. 
Indians may be protected by local law, 6 Pet. 593, III, 298. 
Possession considered with reference to habits and life, 9 Pet. 746, 

III, 539. 
Treaties of Spain and England bind United States, 9 Pet. 754, III, 

539. 
Particular treaties construed, 14 Pet 4-13, IV, 7; 9 How. 365, IV, 

857. 
Treaty setting aside certain lands passed fee, 10 How. 460, IV, 925. 
Offenses on reservation punishable by United States, 4 How. 572, IV, 

527. 
Adoption of white man does not render him Indian, 4 How. 573, IV, 

528. 

INDICTMENT AND INEOBMATION. 

For conspiracy. See Conspiracy. 

For counterfeiting. See Counterfeiting. 
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For violation of customs laws. See Customs Duties, 6, b. 

For violation of neutnUity laws. See Neutrality Laws. 

For slave trading. See Slaves, 3. 

For treason. See Treason. 

Determination of sufficiency before jury. See Trial, 1. 

For violation of nonintercourse laws. See War, 10. 
Information must state offense substantially, 7 Or. 394, I, 547. 
E€U!h count is substantive charge, 5 Wheat. 201, II, 22. 
Indictment may allege offense in words of statute, 12 Wheat. 474, II, 

614. 
In determining certainty circumstances govern, 12 Wheat 474, II, 

611. 
Averment of means of solicitation unnecessary, 12 Wheat. 475, II, 

615. 
Indictment for misdemeanor may follow statute, 7 Pet. 142, III, 356. 
Indictment for aiding and abetting misdemeanor, 7 Pet. 142, III, 

359. 
Information in name of district attorney held sufficient, 12 Pet 31, 

III, 700. 
Essential requisites of offense must be alleged, 8 How. 44, IV, 755. 
Indictment need not declare act "felonious," 8 How. 46, IV, 750. 

INDOBSEMEirr. 

Of paper, effect of. See Bills and Notes, 3. 
For accommodation. See Bills and Notes, 4, a. 

INFANTS. 
See, also. Guardian and Ward; Parent and Child. 

Status affected by allegiance of father. See Aliens, 1. 

Citizenship of children of aliens. See Citizens. 

Operation of statute of limitations. See Limitation of Actions, 
2, b. 

Infancy as barring trover. See Trover and Conversion. 
Bar to action by owner against supercargo, 6 Cp. 230, I, 436. 
Release must conform to decree in infant's favor, 7 Pet. 563, III. 399. 
Guardian ad litem necessary in suit against infant, 8 Pet 144- III, 

434. 
Infant must have notice thereof, 8 Pet 144, III, 434. 
Answer of guardian must be verified, 8 Pet 144, HI, 434. 
Minor heirs cannot convey equity, 9 Pet 84, III, 492. 
Deed under power from infant is void, 10 Pet 68, III, 545. 
Act which equity would compel is valid, 10 Pet 67, III, 544. 
Deed, when void or voidable, 10 Pet. 70, III, 545. 
Acts, how avoided by infant, 10 Pet 71, III, 545. 
Infant need not place other party in statu quo, 10 Pet 74, III. 546. 
Intent to confirm acts is essential, 10 Pet 76, III, 546. 
Acts in pais cannot confirm. 10 Pet. 76, III, 547. 
Infant's fraud cannot prevent disaffirmance, 10 Pet 77, III, 647. 
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Deed to parents without consideration will be canceled, 8 How. 210, 

IV. 769. 
Court of chancery is general ^lardian of infants, 8 How. 555, IV, 

803. 
Cannot sell lands of infant for maintenance, 8 How. 556, IV, 803. 

INJXTNCTIOM'. 

Appealability of order dissolving. See Appeal and Error, 8, d. 
Power of court to enjoin proceedings. See Courts, 7. 
Injunction of Judgments. See Judgments, 7. 
Of nuisance. See Nuisance. 

To restrain waste on public lands. See Public Lands, 1. 
Against United States. See United States, 5, a. 
Bill for preliminary injunction must show probable right, 3 Dall. 405, 

I. 10. 

Temporary injunction issues to restrain payment of money, 2 Dall. 

406-408, I, 10. 
Application for injunction must give notice, 4 Dall. 2, I, 06. 
Act of Congress providing for notice, construed, 4 Dall. 2, I, 96. 
Injunction to stay proceedings granted only to party, 4 Dall. 5, 6, I, 

96. 
Allegations In bill must be proven, 6 Cr. 51, I, 385. 
Injunction issues to state officer, 9 Wheat 840, II, 353. 
Time for bringing bill to restrain proceedings, 12 Wheat. 564, II, 633. 
Effect of successive denials of motions to dissolve, 12 Wheat. 564, 

II, 633. 

Life tenant of slave may be enjoined from removing, 1 Pet 236, II» 

690. 
Injunction in equity is not supersedeas, 6 Pet. 658, III, 308. 
Decree enjoining action reversible, when, 16 Pet. 136, 137, IV, 154. 
Public officer may be restrained from doing injurious act 3 How. 

463, IV, 442. 
Injunction issues only where right clear, 5 How. 143, IV, 554; 9 How. 

33, IV, 815. 
Quaere, whether preliminary injunction matter of discretion, 7 How. 

191, IV, 696. 
Injunction to restrain pro<;eedings hot allowable on any ground, 7 

How. 626, IV. 728. 
Injunction may be suspended pending master's report, 7 How. 658, 

IV, 733. 

INSOLVENCY. 

See, also, Assignments for Benefit of Creditors; Bankruptcy; Compo- 
sitions with Creditors; Fraudulent Conveyances. 
Discharge, as releasing bail. See Bail. 
As dispensing with notice of nonpayment of note. See Bills and 

Notes, 5, a. 
Priority of United States. See Bankruptcy, 3, b. 
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Laws impairing obligation of contracts. See Constitutional 

Law, 7, c, 1, 2. 
Effect of judgment against insolvent estate. See Executors and 

Administrators, 5, b. 

1. CONSTITUTIONAL AND STATUTORY PROVISIONS. 
Provision as to effect on liens, construed, 5 Pet 371, III, 181. 

2. PROCEEDINGS AND SURRENDER OF PROPERTY. 
Judge who is surety on bond cannot discharge prisoner, 5 Or. 368, I, 

377. 
Assignment cannot convey property In foreign Jurisdiction, 12 

Wheat. 364, II, 582. 
Nonresident submitting claim is bound by discharge, 12 Wheat 

364, II, 582; 3 Pet 412, III. 77. 
Notice of meeting of creditors necessary in Louisiana, 7 Pet. 434, III, 

303; 10 Pet. 285, III, 570. 
Fact of insolvency is matter to be proved, 1 Or. 132, I, 114. 



8. ASSIGNMENT, ADMINISTRATION AND DISTRIBUTION 

OF ESTATE. 
I'rustee represents croditors, 8 Cr. 39, I, 504. 
Rights accruing by abandonment pass to insolvent trustee^ 1 Pet 

218, II, 686. 
Assignment takes effect at time when made, 5 Pet 183, III, 165. 
(Jlaim of insolvent against United States passes by assignment 16 

Pet 227, IV, 162. 
In Pennsylvania and Maryland deeds must be recorded, 6 Pet 315, 

III, 260. 
Debtor may prefer and pay one creditor fully, 12 Pet. 200, III, 723. 
Statute exempting from suit of no effect in federal court, 14 Pot 74, 

75, IV, 19. 

4. RIGHTS, REMEDIES, AND DISCHARGE 
State laws cannot <^>erate extraterritorially, 3 Dall. 369, I, 51; 7 Or. 

171, I, 500; 9 Cr. 162, I, 654; 4 Wheat 207, I, 835; 4 Wheat 213, 

I, 849; 12 Wheat 369, II, 583, 588; 6 Pet 348, III, 266; 6 Pet 
^ 643, III, 302; 5 How. 308. 309, IV, 569. 
Statute limiting actions against estates Included, 14 Pet 73, 74, IV, 

18. 
Discharge from imprisonment under insolvent act, 2 Pet. 350. II. 845; 

4 Pet 888, III, 128. 
Imprisonment may be waived without prejudice, 2 Pet. 351, II, 845. 
Effect of discharge on present effects or future acauisltions, 2 Pet 

353, II, 846. 
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INSXTBANCE. 

Analysis of TiUe. 

1. COMPANIES AND AGENTS IN GENERAL. 

2. FIRE INSURANCE. 

A. Construction of contract 

B. Completion of contract. 

C. insurable Interest. 

D. Interest under mortgage. 

E. Representations and warranties. 

F. Transfers and prior insurance. 

G. Risks covered. 
H. Proof of loss. 
I. Actions. 

3. MARINE INSURANCE. 

A. Completion, construction and operation of contract. 

B. Validity. 

C. Termination of risk. 

E. Total and partial loss. 

F. Abandonment 

G. Operation and effect of abandonment. 
H. Insurable interest and interests covered. 
I. Representations and warranties. 

J. Seaworthiness. 

K, Risks covered or excepted. 

L. Deviation. 

M. Barratry. 

N. Valuation and average. 

O. Actions. 

Cross References. 

Assumpsit not proper action on policy under seal. See Assump- 
sit, Action of. 

Federal courts not concluded by state construction. See Courts, 
6, f . 

Mortgagee as witness in action on policy. See Witnesses, 1. 

1. COMPANIES AND AGENTS IN GENERAL. 
Insurance broker has lien on policy for premiums, 8 Wheat 285, II, 

180. 
Changes in by-laws bind members of mutual benefit societies, 6 Cr. 

201, I. 428. 
Additional premium on revaluation is on excess, 6 Or. 202, 1, 429. 
Virginia' statute as to assessments construed, 1 Wheat. 277-291, I, 

692. 
Virginia statute resiiecting particular society construed, 6 Wheat 

0O«-6O8, II, 108. 

2. FIRE INSURANCE. 
A. Construction of Contract 
Construed according to commercial usage, 6 Cr. 46, I, 384. 
Policies based on good faith of applicant, 2 Pet 49, II, 709. 
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B. Completion of Contract. 
Dates from time of execution, 16 Pet. 507, IV, 201. 
Sufficiency of offer and acceptance, 9 How. 400-402, IV, 861, 862. 
Transmission of check by mail is payment, 9 How. 403, IV, 865. 
Kquity may compel issuance of policy, 9 How. 405, IV, 870. 

C, Insurable Interest. 
Equitable interest is insurable, 2 Pet 46, II, 799. 
Trustee may insure, 2 Pet 49, II, 800. 
Insured need not have absolute unqualified property, 2 Pet. 49, 11^ 

800. 
Interest must exist at time of making policy, 16 Pet 508, IV, 201. 

D. Interest Under Mortgage. 
Mortgagee lias no interest in policy issued to mortgagor, 10 Pet. 512^ 

III, 610; 16 Pet 501, 504, IV, 198, 199. 

Each party may insure separate interests, 16 Pet 501, IV, 197. 
Insurer entitled to assignment on payment to mortgagee, 16 Pet. 501,. 

IV, 197. 

I'olicy terminates on payment of debt 16 Pet. 501, IV, 197. 
Insurable interests of parties distinguished, 16 Pet 502, IV, 198. 
Assignment of policy to mortgagee does not displace mortgagor's 

interest, 16 Pet 502, IV, 198. 
Mortgagee must make interest known to insurer, 16 Pet 505, IV, 200. 
Insurer's consent necessary, 16 Pet 505, IV, 200. 

E. Representations and Warranties. 
Insured bound to communicate material facts, 2 Pet 49, II, 800; 8 

How. 250, IV, 772. 
Misrepresentation avoids policy, 2 Pet 50, II, 801. 
Misdescription of premises must be material, 2 Pet 51, II, 802. 
Misrepresentation only renders policy voidable, 16 Pet 509, IV, 201« 
Materiality is question for Jury, 10 Pet. 516, 517, III, 612. 
What constitutes materiality, 10 Pet 516, III, 612. 
Change in risk, if material, avoids policy, 4 How. 217, IV, 497. 
Evidence admissible to show material representations, 8 How. 246» 

IV, 772. 
Rule not so strict in fire as in marine insurance, 8 How. 249, IV, 772. 
Use of lamps prevents recovery if so specified, S How. 250, IV, 773. 
If questions not asked insured not bound to communicate, 8 How. 

250, IV, 773. 

F. Transfers and Prior Insurance. 
What embraced in assignment of policy, 16 Pet. 502, IV, 199. 
Grantee of property takes no interest in policy, 16 Pet 503, 506, IV, 

199, 200. 
Insured must give notice of voidable policy, 16 Pet 509, IV, 201. 
Nature, object and policy of prior insurance clause, 16 Pet 510, IV, 

202. 
Must receive reasonable interpretation, 16 Pet. 511, IV, 203. 
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Parol notice not sufficient, 36 Pet. 512, IV, 204. 
Additional policy procured without notice avoids first, 4 How. 224. 
IV, 498. 

O. Risks Covered, 
lioss caused by negligence of servants covered, 10 Pet. 517, III, 613. 
Loss must be attributed to proximate cause, 11 Pet. 223, III, 669. 

H, Proof of Loss. 
Waiver of defect in proof not inferred, 2 Pet. 54. II, 803. 
Magistrate's certificate of loss necessary, 10 Pet. 513, III, 611. 
What is reasonable time for proof is for court, 10 Pet. 514, III, 612. 
Failure to object to time elapsed waives objection, 10 Pet 514, III, 

611. 
Failure to prove loss bars recovery, 9 How. 403, IV, 866. 
Proof unnecessary if payment resisted on other ground, 9 How. 403, 

IV, 866. 
iDsufliciency of certificate held material, 2 Pet. 50, II, 802. 
Proof receivable by secretary, 2 Pet. 52, II, 802. 

/. Actions, 
Evidence must be confined to plea of covenants performed, 6 Or. 219, 

I, 432. 
Instruction upon policy "for whom it may concern" held error, 1 Pet. 

159, II. 675. 

3. MARINE INSURANCE. 
A, Completion, Construction, and Operation of Contract. 
Promissory note suflicient consideration, 5 Cr. 110, I, 330. 
Extra premium held allowable under circumstances, 7 Or. 399, I, 

548. * 

Exceptions construed against insurer, 5 Cr. 342, I, 370. 
l*articular contract construed, 7 Wheat. 612, II, 152. 
Knowledge of commercial usage imputable to underwriter, 1 Pet. 

160, II, 675. 

Policy construed according to lex loci, 8 Pet. 584, III, 480. 
Policy "at and to" an island includes coasting, 7 Pet 331, I, 530. 
Insurer on memorandum articles liable only for total loss, 1 Wheat. 

224-226, 1, 688. 
Return cargo covered when, 12 Wheat. 387, II, 592. 
Whole sum at risk if insurance for round voyage, 12 Wheat. 395, II, 

593. 
Insurance on time covers any voyage, 12 Pet. 403, III, 745. 
What covered by policy on freight, 7 How. 604, IV, 719. 

B, Validity of Contra^. 

Policy void if imposition practiced, 1 Pet. 160, II, 675. 

Previous Illegal acts will not avoid policy, 13 Pet. 164, III, 809. 
Notes on U. S. Reports— 10 
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0. Termination of Risk, 
Policy held satisfied by landing of goods, 8 Cr. 83, 1, 601. 

E. Total and Partial Loss. 
Capture and sale is total loss, 3 Gr. 391, I, 252; 4 Cr. 42, I, 261. 
Total loss of cargo not total loss of vessel, 4 Cr. 377, I, 301. 
Loss partial where only part of cargo lost, 7 Or. 419, I, 551; 1 Wheat. 

227, I, 688. 
Ix>ss of voyage unnecessary to technical total loss, 6 Wheat. 185, II, 

70. 
Failure to adjust loss waives proof clause, 12 Wheat. 393, II, 592. 
If sale of cargo necessary loss is total, 12 Wheat 394, II, 593. 
Freight is charge on cargo only, 12 Wheat 396, II, 593. 
Loss of vessel total when, 5 Pet 619, III, 205; 12 Pet. 398, III, 744. 
Necessary sale by master constitutes total loss, 5 Pet 621, III, 205. 
In case loss partial, insured pays one-third for repairs, 12 Pet 399, 

III, 744. 
Mere retardation of voyage not total loss, 12 Pet 399, III, 744. 
Must be destruction in specie. 7 How. 605-607, IV, 719. 
Rule as to sale of damaged cargo, 7 How. 608, IV, 720. 
Duty of master, 7 How. 608, 609, IV, 720. 
Insurers denied right to deduct for outward freight, 7 How. 611, IV, 

721, 

F, Abandonment. 
State of loss at time of offer fixes right, 4 Cr. 46, I, 262; 4 Or. 206, I 

278; 12 Pet 397, III. 743. 
Right ceases with decree of restitution, 4 Cr. 208, I, 278. 
Seizure of cargo alone does not warrant, 4 Cr. 375, I, 301. 
Question whether abandonment justified is for jury, 6 Cr. 80, T, 387. 
If caused by unreasonable apprehension insurer not liable, 6 Cr. 81, 

I, 387. 
Revocation of abandonment implied from acts of insured, 6 Cr. 272, 

I, 447; 4 Pet 144, III, 100. 
Agent effecting Insurance may abandon, 6 Cr. 272, I, 446. 
Must be within reasonable time, 6 Cr. 273, I, 447. 
What is reasonable time is for jury, 6 Cr. 339, 1, 458; 7 Cr. 539, 1, 575. 
Right may be suspended by consent, 6 Cr. 280, I, 449. 
Underwriter not liable for freight, 7 Or. 362, I, 540. 
Deterioration to justify abandonment must be of moiety, 8 Cr. 49, 

I, 596. 
Technical loss must continue until abandonment, 3 Wheat. 195, I, 

767; 6 Wheat. 185, II, 70. 
Letter containing notice of abandonment may operate as abandon- 
ment, 12 Wheat. 394, II, 593. 
Formal act unnecessary if accepted by insurer, 1 Pet 214, II. 685. 
Need not be in writing, 5 Pet. 622, III, 207. 
Question of waiver is for jury, 4 Pet 143, III, 105. 
Offer by professed agent to pay expenses does not terminate, 4 Pet 

146, III, 106. 
Protest is proof of abandonment, 5 Pet. 623, III, 207. 



INSURANCE, 3. 147 

Abandonment may be rendered necessary by peril, 12 Pet. 398, III, 

743. 

G. Operation and Effect of Abandonment, 
Property vests ipso tacto in underwriter, 6 Cr. 272, 1, 446, 447; 6 Pet 

622. Ill, 204. 
After abandonment master is agent of insurer, 12 Wbeat. 414, II, 

594; 4 Pet. 144. III. 105. 
Operates as renunciation of all right, title or claim, 1 Pet. 214, II, 685. 
Master agent for both if sale necessary, 5 Pet. 620, III, 205. 
Rights not affected by subsequent events, 12 Pet. 397, III, 743. 

H. Insurable Interests and Interests Covered, 
Master has insurable interest, when, 1 Pet. 163, II. 676. 
Word "interest" does not imply property, 1 Pet. 163, II, 676. 
Loss of profits is insurable interest, 3 Pet. 239-241, III, 57. 
Partner insuring in own name cannot recover for firm, 2 Cr. 440, I, 

214. 
Insurance for benefit of all concerned covers belligerent, 5 Cr. 109, I, 

330; 1 Pet 160, 161, II, 675. 
Such policy covers entire cargo, 1 Pet. 164, II, 676. 

7. Representations and Warranties. 
Immaterial misrepresentation does not avoid policy, 5 Cr. Ill, I. 

330. 
Warranty covers only cargo insured as neutral, 6 Cr. 278, I, 449. 
Neutrality of one owner satisfies warranty, 6 Cr. 278, I, 448. 
Material misrepresentation avoids policy, 7 Cr. 535, I, 574. 
What constitutes material representation, 7 Cr. 536, 1, 574, 
What amounts to breach of warranty, 7 Cr. 536, I, 574. 
Misrepresentation of age and tonnage held unobjectionable under 

circumstances 7 Cr. 838, I, 537. 
Policy void if agent guilty of misrepresentation, 12 Wheat 412, II, 

594. 
But aliter, if owner procured insurance in good faith, 12 Wheat 413, 

II, 594. 
Representations immaterial if policy issued regardless of them, 1 

Pet 160, 161, II, 675, 676. 
After-acquired information must be communicated, 1 Pet 185, II, 

680. 
Knowledge of owner avoids policy procured by master, 1 Pet. 185, 

II, 680. 
Concealment must be of material facts, 1 Pet. 188, II, 681. 
Cause of loss is immaterial, 8 Pet 580-583, III, 480. 
Materiality is question for jury, 6 Cr. 279, I, 448; 6 Cr. 340. I, 458; 

1 Pet 188, II, 681. 
Whether time of starting material, considered, 1 Pet. 101, II, 681. 
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J. Seaworthiness. 
Surveyor's report of unsoundness will not discharge, when, 3 Cr. 192» 

I, 230. 

Seaworthiness and competency of crew necessary, 1 Pet. 183, IT, 679. 
Underwriter presumed to know what constitutes seaworthiness. 8 

Pet. 580, 581, III, 479. 
Warranty of seaworthiness implied, 8 Pet. 581, III, 480. 
Seaworthiness determined by usage of home port, 8 Pet 582, 583, III, 

480. 
Clause in policy construe<l, 7 Wheat. 615, II, 152. 
Survey by state ofllcers contemplated by "rotten clause," 10 Wheat 

417, II, 432. 
Condemnation for decay brings vessel within clause, 10 Wheat. 419. 

II, 432. 

K, Risks Covered or Excepted. 
Taking additional cargo discharges insurer, 7 Cr. 30, I, 461. 
Insurer not liable for salvage, when, 7 Cr. 419, I, 552. 
Usage of trade may affect liability, 7 Cr. 537, I, 575. 
Evidence to be considered in determining, 7 Cr. 538, I, 575. 
Blockade not within insurance against unlawful arrest, 8 Cr. 66, I. 

597. 
But see contra, 3 Wheat 193, 194, I, 766. 

Misfeasance by master may discharge insurer, 3 Pet. 235, III, 56. 
Ix)ss caused by worms not covered by policy, 8 Pet 585, III, 480. 
Fire caused by negligence is covered, 11 Pet. 225, III, 670. 
Cause must be proximate, 12 Pet 404, III, 745; 14 Pet 108-110, IV» 

27. 
Insurer not bound to pay bottomry bond, 12 Pet. 405, III, 745. 
Policy covers collision and incident losses, 14 Pet 108-111, IV, 26. 
Contribution under foreign law is such incident 14 Pet 113, IV, 28. 
Fire is proximate cause if explosion results, 11 Pet. 225, III, 672. 
Seizure for mere attempt at illicit trade covered, 2 Cr. 234, I, 196. 
Seizure must be justified to come within exception, 2 Cr. 236, I, 196; 

8 Pet. 517, 518, III, 472. 
False papers constitute justifiable cause, 8 Pet 522. Ill, 473. 
If seizure justifiable, final sentence immaterial, 8 Pet. 523, III, 473. 
Vessel entering port in distress does not violate nonintercourse act, 

3 Cr. 219, I, 231. 
\pprehension of danger of capture justifies remaining in port, 7 Cr. 

493, I, 5G9. 
Master not bound to leave port on threat of seizure, when, 13 Pet. 

421, III, 849. 

L. Deviation, 
Deviation discharges, although risk not increased. 7 Cr. 30, I, 461. 
Mere intended deviation not sufficient, 3 Cr. 384, I, 252; 4 Or. 20O, I» 

277; 6 Cr. 47, I. 385. 
Necessity alone justifies deviation, 7 Cr. 30, I, 461. 
Idle waste of time in port is deviation, 7 Cr. 490, I, 568. 
What is unreasonable delay, 7 Cr. 491, I, 560. 
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Unloading cargo not deviation if no delay results, 3 Wheat. 164, I, 

761. 
Particular acts held deviation Id 8 Wheat. 307, II, 181. 
Delay to accomplish objects of voyage not deviation, 12 Wheat 390, 

II, 592. 
Question whether acts constitute deviation for Jury, 1 Pet 184, II, 

680. 

AT. Barratry, 

Loss resulting from barratry of master not covered, 11 Pet. 225, III, 
673. 

But see 3 "^Tieat 170, 1, 762. 

Under policy covering barratry loss may result from master's negli- 
gence, 3 Pet 236, III2 06. 

N. Valnation and Average. 
Overvaluation, if not fraudulent, will not avoid policy, 5 C?r. Ill, I, 

330. 
Basis of valuation under policies, stated, S Gr. 57-59, I, 597. 
Value at place where repaired governs, 5 Pet 620, III, 206. 
What constitutes general average, stated, 13 Pet. 338, 343. Ill, 838. 
Consultation between master, officers and crew unnecessary, 13 Pet. 

343, 344, III, 839. 
Pending freight contributes and receives^ 13 Pet. 344, III, 839. 

0. Actions, 
Averment of abandonment unnecessary, 5 Gr. 110, I, 330; 12 Wheat 

396, II, 593. 
Insurer may contradict value stated in policy, 6 Gr. 220. I, 432. 
Acts or admissions as evidence for jury, 7 Gr. 540, I, 575. 
Certificate of survey not evidence if surveyor obtainable, 7 Wheat. 

611, II, 152. 

INTEREST. 
See, also, Usury. 
Calculating in stating account See Account. 
On decree in admiralty. See Admiralty, 8. 
Upon affirmance of judgment. See Appeal and Error, 12, b. 
Charge of usurious interest by banks. See Banks and Bank- 
ing, 3. 
Interest as part of damages. See Damages. 
Parol evidence to determine. See Evidence, 11, c. 
On judgments. See Judgment, 9. 
Payment 'applied to interest, excess to principal, 13 Pet. 374. Ill, 811; 
4 How. 288, IV, 504. 

IKTEBKAL BEVENUE. 
Act taxing distillery does not extend to rectifying implements, 2 
Wheat 259, I, 736. 
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IKTEBNATIONAL LAW. 

See, also, Extradition; Neutrality Laws; Treaties; War. 

Exemption of sovereign's property from local jurisdiction rests on 

comity, 7 Wheat. 353, II, 138. 
Representatives entitled to immunity, 7 Cr. 138, I, 489. 
Grant of free passage to foreign army waives jurisdiction, 7 Cr. 140, 

I. 489. 
Nation's jurisdiction exclusive within territory, 7 Cr. 136, I, 488. 
National vessels entering port not subject to jurisdiction, 7 Cr. 145, 

I, 488. 
Commission of public ship conclusive of national character, 7 Wheat. 

336, II, 136. 
Revolution did not affect corporations created by crown, 8 Wheat. 

481, II, 199. 
Discovery gives title to lands, 8 Wheat. 573, II, 201; 6 Pet 543, III, 

293; 16 Pet. 409, IV, 18-1 
One nation cannot seize another's vessel in foreign port, 9 Wheat. 

371, II, 248. 
Political rights based on law of nations, 3 Pet. 248, III, 59. 
Titles protected on acquisition of territory, 4 Pet 511, 512, III, 141; 

9 Pet 133, III. 494; 9 Pet. 734. III. 537; 14 Pet 414. IV, 64. 
Officers of foreign government subject to impeachment, when, 3 

How. 786, IV, 483. 
Federal courts adopt modern international law, 3 Dall. 281, I, 36. 
Judicial decisions as precedents, 9 Cr. 330, I, 659. 
(reneral usage is test, 10 Wheat. 121, II, 389. 

INTEBLOCTJTOBY DECBEES. 
See Judgment. 

INTOXICATING LIQTJOBS. 

As subject of commerce. See Commerce, 2. 

JOINT TENANCY. 

Dower rights in. See Dower. 

JUDGMENT. 

Decrees in admiralty. See Admiralty, 8. 

Finality as determining right of appeal. See Appeal and Error, 

3, d. 
Judgment of court-martial. See Army and Navy, 9. 
For costs. See Costs. 

Lien of circuit court Judgments. See Courts, 6, h. 
Judgment in ejectment as evidence. See Ejectment, 3, 
Jurisdiction of equitj' to reduce. See Equity, 1, a. 
Decrees in equity. See Equity. 9« 
Record as evidence. See Evidence, 10. 
Ranlc in marshaling assets. See Marshaling Assets. 
Jurisdiction to quash judgment in favor of United States. See 

United States, 5, b. 
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1. BY CONFESSION OR DEFAULT. 
In Virginia confession releases errors, 1 Pet. 137, II, 673. 
Judgment confessed as security for debts valid. 9 Pet 61, III, 491. 
Judgment by default against executor, 16 Pet. 142, IV, 154. 
Virginia practice as to pleading after default, 1 Gr. 117, I, 114. 

2. ON motion; 

Allowed when in Virginia, 1 Or. 131, 132, I, 114. 

3. ON TRIAL OF ISSUES. 
Judgment not obtainable in Joint action unless all served, 7 Or. 201f 

I, 502. 
Judgment in joint action on official bond held erroneous, 6 Pet 200, 

III, 2^. 
Judgment must be secundum allegata and secundum probata, 7 Gr* 

395, I, 547; 4 How. 149, IV, 495. 

4. ENTRY, RECORD, AND DOGKETING. 
Entry may be nunc pro tunc if defendant dies during term, 4 Wheat* 

714, I, 961; 2 Pet 481, II, 862; 3 Pet 412, III, 79. 
Not enforceable unless signed by judge, 8 Pet. 303, III, 453. 
Mandamus issues to compel signing, 8 Pet. 304, III, 455. 

5. AMENDMENT AND REVIEW IN SAME COURT. 
Amendment of clerical errors allowable, 3 Pet 432. Ill, 81. 
Coram nobis lies, when, 7 Pet. 148, III, 360; 8 Pet 322, 324, III, 45T. 
Purpose of coram nobis, stated, 7 Pet. 147, 148, III, 300. 
Objection to name cannot be taken after judgment 7 Pet. 431. Ill, 

392. 
Supreme court cannot review its own decision, 12 Pet 492, III, 753. 
Notice not necessary for amendment, 14 Pet 155, IV, 35. 
Error In calculating interest amendable, 15 Pet. 129, IV, 102. 
After term only clerical errors amendable, 6 How. 38, IV, 608. 
Interlocutory decrees subject to revision, 6 How. 209, IV, 634. 
Courts are sole judges as to correctness of record, 6 How. 277, IV, 

642. 

6. OPENING AND VACATING. 
Court cannot reverse decree after term unless for clerical error, 12 

Pet. 492, III. 755, 756. 
Cannot vacate after term for want of jurisdiction, 6 How. 37, IV, 606» 
Power over judgment exhausted by term, 6 How. 38, IV, 609. 

7. EQUITABLE RELIEF. 
A, Grounds, 
Judgment on contract to convey enjoined for laches, 4 Cr. 140, 141, 

I, 272. 
Fraud or accident warrants equitable relief, 7 Cr. 336, I, 530; 5 How, 
142, IV, 654; 6 How. 185, IV, 624. 
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But allter, if such facts could be set up at law, 7 Cr. 336, I, 534; 5 

How. 142, IV, 554. 
Equity will relieve if party otherwise indemnified, 12 Wheat. 610, 

611, II, 639; 1 Pet. 384, II, 732. 
Will enjoin execution until its own decree complied with, 2 Pet. 526, 

II, 867. 
Payment of mortgage no bar to Judgment for residue, 5 IIow. 175, 

IV, 556. 
Equity will not enjoin if contract illegal, 5 How. 204, IV, 557. 
Bill to enjoin not demurrable, when, 6 How. 118, IV, 621. 
Equity Will relieve surety denied plea puis darrein continuance, 9 

How. 312-314, IV, 844. 

B, Jurisdiction and Proceedings, 
State court cannot enjoin federal judgment, 7 Cr. 281, I, 515. 
Judgment creditor necessary party to proceedings, 5 Wheat 316, II, 

33. 
Circuit court may enjoin proceeding at law in that court, 12 Wheat 

563, 564, II, 632. 

a COLLATERAL ATTACK. 
Judgments not subject to, if court has jurisdiction, 5 Cr. 186, I, 338; 

2 Wheat 10, I, 712; 2 Pet. 163, 169, II, 817; 16 Pet 87, IV, 145; 

2 How. 340, 341, IV, 334; 7 How. 624, 625, IV, 724; 8 How. 541, 

IV, 800. 
Judgments presumed regular, 2 How. 340, IV, 328; 4 How. 167, IV, 

495. 

9. CONSTRUCTION AND OPERATION IN GENERAL. 
If court lacks jurisdiction judgment is void, 2 Pet 163, II, 817; 10 

Pet. 474, III, 603; 13 Pet 511, III, 859; 8 How. 543, IV, 801. 
Jurisdiction may always be inquired into, 1 Pet 341, II, 714; 3 How. 

762. IV. 478. 
Judgment of one state effective in others, 7 Cr. 484, I, 559; 3 Wheat. 

235, I, 773; 9 Pet 101, III, 493. 
Court having jurisdiction may decide entire cause, 1 Pet. 340, II, 709; 

13 Pet. 511, III, 858; 2 How. 343, IV, 337. 
Fraudulent judgments not void as to third persons, 3 Cr. 306-311, I. 

241. 
Judgment not absolutely void if jurisdiction not shown, 5 Cr. 185, L 

337; 6 How. 40, IV, 609. 
Decree of condemnation valid, although violation of international 

law, 7 Cr. 433, I, 553. 
Erroneous decree binding until reversed, 7 Cr. 433, I, 554; 6 Pet 16, 

17, III, 213, 215; 7 How. 169, 172, IV, 693. 
Bight to issue execution not essential to validity, 7 Cr. 485, I, 568. 
Hecord conclusive in ajiother state, 6 Wheat. 130, II. 65. 
If jurisdiction limited, grounds must appear on record, 9 Wheat 

548, 549, II, 282. 
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Decree of dismissal is decree against title, 1 Pet. 237, II, 690. 

Decree directing conveyance vesta title, 1 Pet. 559, II, 766. 

Effect of memorandum of agreement accompanying judgment, 6 Pet. 

643, III, 304. 
Judgm«int is only evidence in sister state, 13 Pet 325, III, 832. 
Cannot be enforced there simply by execution, 13 Pet. 325, III, 832. 
Has force only so far as to preclude inquiry into merits, 13 Pet. 326, 

823, III, 834. 
Ex parte settlements in orphan's court are evidence, 13 Pet 385, III, 

843. 
Constitutional proYlsion regarding '*full failh and credit" construed, 

14 Pet 49, 50, IV, 14. 
Interest on Judgment is part thereof, 16 Pet 311, IV, 170. 
Last decree is final only as respects power of court, 1 Cr. 109, I. 112. 
Interlocutory decree implies discharge of order directing issue, 6 Cr. 

22, I, 380. 

10. JUDGMENT AS BAB. 
Dismissal of bill for specific performance bars second, 1 Wheat. 195, 

I, 686. 

Judgment against executor not binding on heirs, 8 Pet. 531, III. 475. 
Judgment that declaration is bad is not bar, 10 Pet. 301, 302, II [. 

572. 
Verdict not res judicata unless Judgment rendered, 8 How. 291. IV, 

777. 
Judgment against Joint debtor sued severally not bar, 6 Cr. 265. I, 

441. 
Judgment at law in case of fraud bar in equity, 9 Wheat 535, 537, 

II, 275. 

Persons not parties not bound, 8 Pet. 36, III, 421. 
Judgment on state statute not bar elsewhere, 8 Pet 370, III, 459. 
General judgment on demurrer is bar, when, 8 Pet. 370, III, 460. 
Judgment is bar between same parties, 4 How. 498, IV. 518. 

11. CONCLUSIVENESS OP ADJUDICATION. 

A. Judgments Concluaive in Geticral, 

Judgments of states conclusive in District of Columbia, 7 Cr. 485, I, 

568. 
If case is res judicata it Is not triable, 7 Cr. 567, I, 578. 
Sentence of acquittal is conclusive, 8 Wheat. 316, I, 781; 9 Wheat. 

367, II, 251. 
Federal Judgments conclusive on other courts, 3 Wheat. 312, I, 781. 
Judgment conclusive as to matters decided, 6 Wheat 113, 114, II, 54; 

3 Pet. 202, III, 39. 
Not reviewable by habeas corpus, 3 Pet. 202, 203, III, 41. 
Reviewable only by competent higher court, 3 Pet. 203-206, III, 44. 
Apparent want of jurisdiction available only on error, 3 Pet. 207, III, 

47. 
Voidable judgments binding until reversed, 4 Pet 471, III, 134. 
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Final decree in chancery conclusive, 12 Pet. 492, III, 754. 
Judgment conclusive on defendant in other state, 13 Pet 326, III, 

833. 
Presumption that jurisdictional facts shown, 2 How. 340, lY, 328. 
Judgment of court of final jurisdiction concludes supreme court, 2 

How. 341, IV, 330. 
Affirmance renders judgment conclusive, 3 How. 424, IV, 433. 
Judgment conclusive either as plea or as evidence, 7 How. 217, IV, 

700. 
Judgment on note on technical grounds held no bar, 1 Gr. 193, I, 163. 
Court may follow previous judgment between same parties, 12 Pet 

434, III. 745. 

B. Persons and Matters Ooneluded. 

Judgment concludefl subject-matter between same parties, 9 Pet. 27, 
III, 489; 1 How. 148, IV, 229. 

Judgment respecting title follows land, 2 How. 109, IV, 281. 

Acquittal by court martial not conclusive against person not inter- 
ested, 7 How. 123. IV, 690. 

Judgment in rem concludes title, 7 Or. 432, I, 553. 

Judicial sale not attackable collaterally, 2 How. 343, IV, 337. 

12. LIEN. 
Judgment is Hen on debtor's lands. 2 Wheat. 426, I, 757. 
Cannot be displaced by subsequent judgment lien, 12 Wheat 179, II, 

556. 
But is not per se property, 1 Pet 443, II, 736; 7 How. 767, 70S, IV, 

744. 
Creditor has no superior right to payment by assignee, 1 Pet 444, II, 

738. 
Lien continues during fieri facias proceedings, 4 I^t 136, III, 103. 
IJen attaches when execution delivered to sheriff, 4 Pet 383, III, 

127. 
In Maryland execution unnecessary to lien, 5 Pet 369, III, 180. 
Lien not extinguished by ca. sa., 5 Pet. 370, III, 181. 
Is dependent on right to sue out elegit, 13 Pet 479; III, 856. 
Passes with property, 13 Pet. 483, HI, 856. 
Attaches to reversionary estate, 13 Pet 480, 481, III, 856. 
Although creditor might be satisfied in time from profits, 18 Pet 

483, III. 856. 
In Mississippi judgment is lien on personal estate, 4 How. 12, IV, 

485. 
I'^ederal lien dependent on state law, when, 8 How. Ill, IV, 762. 

13. FOREIGN JUDGMENTS. 
Conclusive as to matters decided if court competent, 4 Cr. 270, I, 288; 

9 Cr. 142, 144, I. 648; 13 Pet 325, III, 832. 
If in rem, concludes title, 4 Cr. 297, I, 291. 
Are prima facie evidence of the right decided, 13 Pet 325, III, 832. 
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Property sold by foreign court cannot be claimed when brought here, 

7 Cr. 433, I, 553. 
Spanish decree held to pass land In Louisiana, 8 Pet. 310, III. 456. 
Mere decree as to heirship cannot conclude title, 4 How. 499, IV, 519. 

14. SUSPENSION AND REVIVAL. 
Mandamus will not issue while motion for new trial pending, 3 Pet 

590, III, 481. 
Court may suspend judgment pending such motion, 8 Pet. 590, III, 

482. 
Scire facias need not state term laid In declaration, 14 Pet. 151, IV, 

34. 
I^apse of time no ground for sustaining demurrer to writ, 14 Pet. 

152, IV, 34. 
Marshal's return not conclusive on plaintiffs to writ, 14 Pet 153, IV, 

35. 
Demurrer cannot reach defects in original proceedings, 3 How. 61, 

IV, 395. 
Defense pleadable In original proceeding cannot be set up, 3 How. 

61, IV, 395. 
Proper parties to revive Judgment against deceased defendant 14 

Pet 153, IV, 35. 
VS^rit cannot arrest statute of limitations, 8 Pet 530, 531, III, 475. 
Charge of judgment does not survive against property of joint 

debtor, 4 How. 78, IV, 490. 

16. SATISFACTION AND DISCHARGE. 
Release of person discharges at common law, 1 Pet. 575, II, 769. 
Lien of execution destroyed by delivery bond, 4 How. 12, 13, IV, 485. 

16. ACTIONS ON JUDGMENTS. 
Nil debet not pleadable oa judgment of sister state, 7 Cr. 484, I, 567. 
Interest may be computed without writ of inquiry, 6 Wheat 130, II, 

64, 
Matter existing previous to judgment not pleadable, 1 Pet 692, II, 

791. 
Averment of recovery only necessary, 1 Pet. 692, II, 792. 
All parties must be joined if judgment joint, 10 Pet 299, 300, III, 

572. 
Exemplification of record of sister state conclusive, 7 Cr. 485, I, 568. 
State may bar actions on foreign judgments, 13 Pet. 327, 328, III, 

837, 9 How. 528, 529, IV, 880, 881. 

17. PLEADING AND EVIDENCE OP JUDGMENT AS ESTOP- 
PEL OR DEFENSE. 
Verdict and judgment of freedom not conclusive in collateral action, 

7 Cr. 271, I, 513. 
Judgment may be evidence of indebtedness, 11 Wheat. 211, II, 468. 
Judgment Is evidence of its rendition, 12 Wheat 519, II, 624. 
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Want of jurisdiction is pleadable in bar, 1 Pet. 692, II. 791 
Judgment of ejectment not evidence in suit for purchase money, 9 

Pet 624, III, 528. 
Verdict between strangers may be evidence of reputation, 6 How. 
599. IV, 679. 

JUDICIAL NOTICE. 
Sec Evidence, 2. 

JTJDICIAIi SALES. 

See, also, Execution. 
By order of admiralty court See Admiralty, 8. 
Validity not attacliable collaterally. Bee Judgment, 11, b. 
Foreclosure of mortgage. See Mortgages, 8. 
Tax sales. See Taxation, 6. 
Sales of trust property. See Trusts, 5. 
Marshal not chargeable with fraud if goods defective, 9 Wheat. 642, 

II, 306. 

Sale by sample does not imply warranty, 9 Wheat 644, II, 306. 
Judicial sale not sale by sample, 9 Wheat 646, II, 308. 
"Caveat emptor" applies, 9 Wheat 644, 648, II, 307. 
Purchaser need only look to record, 2 Pet 168, II. 821. 
Commissioner's deed is part of proceedings, 6 Pet. 400, III, 270i 
No objection that purchaser buys in name of stranger, 10 Pet 479. 

III, 604. 

Purchaser before money paid not bona fide purchaser, 12 Pet 24. Ill, 

700. 
Title completed not divested by reversal, 13 Pet 16, III, 785. 
Only parties interested may apply for sale, 2 How. 60, IV, 276. 
Sale without appraisement void in Louisiana, 6 How. 22, IV, 604. 
Statute must be strictly followed, 7 How. 181, IV, 695. 
Cautionary proceedings may be dispensed with, 8 How. 546, IV, 802. 
Master's approval necessary to title, 8 How. 546, IV, 802. 
**Judiclal sale" defined, 8 How. 547, IV, 802. 
Burden on purchaser to show compliance with law, 8 How. 548, IV, 

802. 
Approval of counsel removes objections, 8 How. 6i3, IV, 807. 

JTJBISDICTION. 

On appeal. See Appeal and Error. 

Necessity for record showing. See Appeal and Error, 9, a. 

In bankruptcy. See Bankruptcy,^ 2. 

Of courts generally. See Courts, 1. 

Of federal courts. See Courts. 6. 

In criminal' cases. See Criminal Law, 1. 

JURY. 
Constitutional right to trial by. See Constitutional Law, 9. 
In criminal cases. See Criminal Law, 2. 
Relative functions of court and jury. See Trial, 3, a, 4, a. 
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Instructions to jury. Sec- Trial, 4. 

Conduct and deliberations. See Trial. 5. 
Compensation in circuit court. 4 Cr. 433, I. 308. 
Competency cannot be objected to after juror sworn, 7 Cr. 297, I, 521. 
Aversion to slavery rendered juror incompetent, 7 Cr. 297, I, 521. 
On joint trial each prisoner may challenge full number, 12 Wheat. 

480, 481, II, 616. 
Right of peremptory challenge is right to reject, 12 Wheat 482, 11^ 

617. 
Crown need not show cause when objection taken, 12 Wheat. 483, II, 

617. 
Value of improvements must be determined in trial by jury, 2 Pet 

625, II, 866. 
Parties may waive jury trial, 3 Pet. 425, III, 79. 
Seventh amendment and judiciary act contemporaneous, 3 Pet. 446^ 

III, 85. 

Jury only necessary in courts of law, 3 Pet. 446, 447, III, 84. 

Jury trial not allowed after judgment by default, 9 Pet. 167, III, 497. 

JUSTICES OF PEACE. 

Exempt from militia duty. See Militia. 
Warrant of commitment must be verified and state good cause, 3 Cr. 
453, I, 255. 

LACHES. 

See Adverse Possession. 
As bar to trust for creditors. See Assignment for Benefit of 

Creditors. 3. 
As bar in equity. See Equity, 2. 
To suit to open executor's account. See Executors and Admin- 

isti'ators, 8. 
To specific performance. See Specific Performance, 3. 

LANDLOBD AKD TENANT. 

Bar of action for rent. See Limitation of Actions, 1. b. 
Proof necessary to support demise averred, 4 Cr. 302, I, 291. 
Plea of no rent arrear admits demise, 4 Cr. 303, I, 292. 
Sufficiency of declaration for breach of contract to lease, 1 Pet. 24» 

II, 651. 
Right to remove fixtures determined by usage, 2 Pet. 148, II, 814. 
Recital of lease in release binds privies, 4 Pet. 83, III, 93. 
Admissible in suit between strangers as secondary proof, 4 Pet. 83^ 

84, III, 97. 
Assignee of estate may sue for rent, 7 Pet 604-606, III, 402, 403. 
Lease for years is contract for possession and profits, 14 Pet. 539^ 

IV. 85. 

Lessee cannot deny lessor's title. 7 Wheat. 547, II, 145; 3 Pet 47, III, 

14; 5 Pet. 492, 493, III, 196; 13 Pet. 4, III, 781. 
Holds under lessor until notice to contrary, 3 Pet. 48, III, 16. 
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Disclaimer dissolves relationship, 3 Pet 49, 50, III, 16; 5 Pet. 491, 

III, 195; 13 Pet. 4, III, 781; 14 Pet. 162, IV, 37. 

Mortgagee of tenant's rights cannot deny tenancy, 3 Pet 51, III, 20. 

Attornment to adverse title is fraud, 3 Pet. 53, III, 21. 

Possession is that of lessor although claim adverse, 5 Pet. 492, III, 

195; 8 How. 291, IV, 777. 
Cannot contest landlord's right to possession, 5 Pet. 492, III, 194. 
Equity will not enjoin ejectment by landlord, 5 Pet. 494, III, 195. 
Formalities essential to re-entry, 1 How. 217, IV, 242. 
To ejectment for nonpayment of rent, 1 How. 217, IV, 242. 

LEOACIEa 

See Wills. 

LEGISLATUBE. 
liegislative power. See Constitutional Law, 3, b. 
Grant as contract. See Constitutional Law, 7, b. 
Construction of legislative contracts. See Contracts, 2, a. 
Powers of state legislature generally. See States, 1, c. 

LIBEL. 

dn admiralty. See Admiralty, 4. 

LIBEL AND SLANDEB. 

Allegation that libel malicious unnecessary, 3 How. 284, IV, 418. 
Words used in court not actionable without malice, 3 How. 288, IV, 

420. 
Malice presumed from falsehood and absence of cause, 3 How. 291, 

IV, 420. 

Proof of malice necessary if communication privileged, 3 How. 291, 

IV, 420. 
Libel defined, 3 How. 291, IV, 420. 
Proof of malice in communication renders it libelous, 3 How. 291, IV, 

421. 
Communication should be submitted to jury, 3 How. 292, IV, 421. 
lietter to executive relating to officer is privileged, 3 How. 292, IV, 

421. 
Words spoken in confidence as caution are, 3 How. 286, IV. 419. 
Also communication made in discharge of duty, 3 How. 286, IV, 419. 
Writing by master injuring character of servant Is, 3 How, 287, IV, 

419. 

LICENSES. 

Power of city to license auctioneers. See Municipal Corpora- 
tions. 
Licensing acts are restraining acts, 9 Wheat. 232, II, 230. 

LIENS. 

See, also. Maritime Liens. 
Protected by bankruptcy act. See Bankruptcy, 3, a. 
Of Lanks on collections. See Banks and Banking, 3. 
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Of carrier for freight. See Carriers, 2. 

Of corporation for price of stock. See Corporations, 4, 

Of United States for duties. See Customs Duties. 

Of execution. See Execution, 3. 

Of creditor of intestate. See Executors and Administrators, 

5, ». 

Of factor. See Factors. 

Of insurance brolcer. See Insurance, 1. 

Of judgment. See Judgment, 12. 

For taxes. See Taxation, 5. 

Of vendor. See Vendor and Purchaser, Q, 
Claimant must show first possession, 2 How. 424, 425, IV, 347; 7 

How. 620, IV, 723. 
Statutes comprehending liens generally include statute liens, 7 How. 

622, IV, 724. 
Consignee has no general lien on goods shipped for use, 8 How. 430, 

IV, 793. 

LIMITATION OP ACTIONS. 
See, also, Adverse Possession. 

Constitutionality of acts as applied to existing right? See Con- 
stitutional Law, 7, c, 2. 

Adoption of sta^te construction by federal courts. See Courts, 

6, f. 

Statute applied in District of Columbia. See District of Colum- 
bia. 
Statute as defense in equity. See Equity, 2. 
Plea of statute by executor. See Executors and Administra- 
tors, 6. 
Bar of Judgment by statute. See Judgment, 16. 
Mortgage barred by statute. See Mortgages, 6. 
Power of partner to revive firm debt after dissolution. See Part- 
nership. 7. 
Statute as bar against state. See States, 6. 
Statute not available against United States. See United States, 
5. f . 

1. STATUTES OF LIMITATION. 
A. Nature, Validity, and Construction. 
Statute is one of repose, 8 Or. 108, I, 602; 5 Pet. 477, III, 193. 
Object of statute stated, 8 Or. 93, I, 602; 2 Wheat 29, I, 714; 1 Pet 

360, II, 719. 
Relates to remedy only, 4 Wheat. 207, I, 846. 

Local law of obligation governs when statute pleaded, 11 Wheat. 
367, II, 503; 3 Pet 277, III, 60; 5 Pet 466, III, 191; 13 Pet. 327, 
III, 835; 9 How. 414, IV, 873. 
Statute entitled to same respect as other statute, 8 Cr. 74. I, 600. 
Receives same construction in law and equity, 3 Pet 52, III, 20. 
Must be construed according to intention, 3 Pet. 54, III, 21. 
Justice requires that courts remain open for reasonable time, 5 Pet 
466, III, 190. 
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Exception of merchants* accounts excepts only actions on account, 6 

Pet. 163, III, 242. 
Statute bars only remedy, 10 Pet. 617, III, 627; 9 How. 413, 415, IV, 

872. 
Statute begins to run from date of payment, 12 Pet. 56, III, 704. 
Statute may be applied to pre-existing causes, 13 Pet. 64, III, 793. 

B, Limitation of Particular Actions, 

Qui tam action barred by lapse of time, 2 Gr. 342, I, 205. 

Entry not necessary within period pi^escribed, when, 4 Cr. 369, I, 300. 

Assumpsit upon statutory remedy barred, 8 Gr. 108, I, 602. 

Statute of North Carolina in force in Tennessee construed, 6 Pet. 23, 
III, 216; 9 Pet. 83, III. 492. 

Deed purporting to pass title gives color within statute, 8 Pet. 253, 
III, 444. 

Statute placing written instruments on same footing as sealed in- 
struments construed, 8 Pet. 371, III, 460. 

Delay In suing for conveyance held not bar under circumstances, 9 
Pet. 84, III, 492. 

Statute barring judgment bars execution, 13 Pet. 62, III, 791. 

I*etition for confirmation barred in Florida, when, 3 How. 624, iy» 
465. 

(7. Exceptions, 
Courts cannot make exceptions. 2 Wheat. 30, I, 715; 8 Pet 278, III» 

62. 
Exceptions depend on discretion of legislature, 8 Pet. 200, III, 64. 
Exceptions of merchants' accounts embrace, what, 5 Or. 18, I, 315. 
Must concern trade of merchandise, 6 Pet 164, III. 242. 
Charter-party is not merchants* account, 6 Pet 164, 165, III, 242. 
Account must be mutual, open, and current, 6 Pet 169, III, 243; 12 

Pet. 334, III, 739. 
Class of contracts included in exception under Virginia statute, 8 

Pet. 373. Ill, 462. 
Party must prove himself to be within the exception, '13 Pet 61, 

III, 79L 

2. COMPUTATION OF PERIOD OF LIMITATION. 

A. Accrual of Right of Action, 

Account current does not become account stated by cessation of 

dealings, 5 Cr. 18, I, 316. 
Statute runs against account stated, when, 12 Pet 335, III, 740. 
Mere rendering of account does not make it stated, 12 Pet. 335, III^ 

739. 
Cause for breach of condition in bond accrues with Judgment, 12 

Wheat. 134, II, 549. 
Statute commences for negligence at date of negligence, 4 Pet 181. 

Ill, 110. 
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B. Personal DisaUUtiea. 
Disability of one party immaterial, 7 Gr. 159, I, 491. 
Subsequent disability does not arrest statute, 1 Wheat 296. I, 692. 
Want of evidence to support title not disability, 2 Wheat. 30, I, 717. 
Disability of one co-owner suspends statute, 2 Wheat. 325, I, 742. 
Infancy prevents operation of statute, 16 Pet. 108, IV, 98. 
Cumulative disabilities do not, 1 How. 52, IV, 222. 
Where disabilities coexistent all must be removed, 1 How. 53, IV, 
223. 

C Absence and Nonresidence, 
Term "beyond the seas" means beyond the jurisdiction, 3 Or. 177, I, 

226; 8 Wheat 545, I, 795; 11 Wheat. 368, II, 600; 14 Pet. 145, 

IV, S3. 
Application of term to District of Columbia, 2 How. 405, IV, 346. 
Creditor removes disability by temporary return, 3 Cr. 178, I, 227. 
Removal to another county does not arrest statute, 7 Cr. 206, I, 503. 
Early Maryland statute construed, 7 Cr. 353, I, 539. 
Sufficiency of averment of return under such statute, 7 Cr. 354, I, 

539. 
Plaintiff must plead nonresidence, 9 Pet 415, III, 617. 
Statute commences to run from repeal of exception, 13 Pet. 62, III, 

792; 7 How. 779, 780, IV, 746. 

D. Trvat, Pendency of Legal Proceedings and War, 

Statute runs from disavowal of trust, 10 Pet. 223, III, 665; 3 How. 
411, IV, 431. 

Constructive trust barred after twenty years, 10 Pet 223, III, 564. 

Action against defendants under amended bill, 6 Pet. 64, III, 225. 

Failure of assignee's executor to prosecute claim i^mounts to aban- 
donment, 8 Cr. 92, 93, I, 601. 

Abatement of suit does not arrest statute, 8 Or. 470, I, 624. 

Treaty of peace of 1783 arrested statute, 3 Or. 458, I, 266. 

• 

3. ACKNOWLEDGMENT AND NEW PROMISE. 
Recital in deed admitting debt sufficient 7 Cr. 171, I, 500. 
Acknowledgment of original Justice of claim insufficient 8 Cr. 74, 

I. 598. 

Recording demand in Insolvent's schedule sufficient, 6 Wheat 519, ^ 

II. 95. 

Theory of new promise, 11 Wheat. 314, II, 492. 

Acknowledgment must be unconditional, 11 Wheat. 315, II, 492; 1 

Pet 362, II, 720, 724; 6 Pet. 92, III, 233. 
Declarations of executor insufficient, 12 Wheat. 567, II, 633. 
Admission of unascertained balance insufficient, 1 Pet 366, II, 726. 
Acknowledgment makes new contract, 1 Pet. 371, II, 727. 

Express promise to pay necessary, 6 Pet. 93, III, 233. 
Notes OD U. S. Reports— 11 
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4. OPERATION AND EFFECT OF BAR 
Title acquired must be recugnized elsewhere, 11 Wbeat. 371, 372, II, 

502. 
Court will not examine canse of action, 3 Pet. 278, III, 61, 62. 
Mere amendment to add parties does not affect bar, 6 Pet. 140, 

III. 239. 
Assigoment to United States will not reriTe action, 13 Pet 30. 

III, 10. 

Though note barred, trust deed may be enforced, 14 Pet. 32, IV, 10. 

5. PLEADING STATUTE AS BAR. 
Objection to plea mnst be taken before issue, 7 Cr. 205, I, 503. 
Exception most be shown by replication or amendmoit where stat- 
ute pleaded, 6 Pet 64, III, 225. 
Party pleading need not rely on terms of statute, 16 Pet 487, IV, 195. 
Court wiU judicially notice statute, 16 Pet 487, IV, 195. 
Plea averring sale forty years previous conclusive, 16 Pet 494, 

IV. 197. 

Where statute bars some defendants, jury must be instructed ac- 
cordingly, 5 Pet 88, III, 157. 

LIS PENDENS. 
Courts not bound to take notice of interest acquired pending suit. 

1 Pet 810, II, 701. 
Doctrine applies only where court has jurisdiction, 9 Pet 86, lOG, 

III, 493. 
Grantee has no notice if process not served, 14 Pet 333, FV, 60. 
Purchasers in ejectment bound by notice of suit pending, 9 How. 
49, IV, 815. 

lilTEBABT PBOFEBTY. 

See, also, Copyright 

Literary proprietorship protected at common law, 8 Pet 657, III, 482. 

But perpetual exclusive right of publication did not exist, 8 Pet 

656-658, III, 482. 

LOST INSTBXTMENTS. 

Evidence of execution of deed. See Deeds, 4. 

Secondary evidence. See Evidence, 6. 
Affidavit of loss must be annexed to bill, 1 Pet 244, II, 691. 
Affidavit unnecessary when plaintiff also alleges other contract, 1 

Pet 245, II, 692. 
Party entitled to discovery against purchasers with notice, I Pet 

245, II, 692. 

LOTTEBIES. 

Grant of power to conduct^ not contract See Constitutional 
Law, 7, b. 
Legality of drawing not affected by irregularities, 10 Wheat 400, 

401*. II, 431. 
Clause empowering city to authorize drawing of lotteries construed, 

12 Wheat G3, II. 531. 
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Gould not authorize sales in states whose laws prohibited, 6 Wheat 
443-446, II, 88. 

I^esumptioQ that lottery drawn in compliance with statute, 14 Pet. 
46. IV, 13. 

Obtaining payment on forged drawing is fraud, 2 How. 881, IV, 343. 
Drawer liable in action for money received, 2 How. 381, IV, 342. 
Owner of lottery paying holder of whole ticlcet not liable to as- 
signeee of portion, 5 Pet. 394, III, 186. 

See Postoillce. 

ILAlHDAMUS. 

As mode of relief in appellate court. See Appeal and Error, 1, c 
Appeal from decisicm on writ See Appeal and Error, 3, a. 
To compel obedience to mandate. See Appeal and Error, 12, d. 
Jurisdiction of supreme court to Issue. See Courts, 6, g, 1. 
Of circuit court for District of Columbia, See Courts, 6, k. 
To compel signing of bill of exceptions. See Exceptions, Bill of. 
To compel signing of Judgment See Judgment, 4. 
To compel entry of Judgment in case under adyisement. See 
Judgment 14. 

1. NATTRE AND GROUNDS. 
Grounds for, stated, 1 Cr. 169-173, I, 131. 
Mandamus to lower court in nature of api)eilate jnrl.sd lotion, .5 Pet 

193. Ill, 167. 
Writ should not be issroed in doubtful caiies, 8 Pet 302, III, 453. 
Statement to show cause must be verified, 12 Pet 474, III, 751, 
Mandamus proceeding in suit, 12 Pet 615, III, VjS; 3 Uow. lOO, IV, 



Issues when no other adequate remedy exists, 12 Pet 615, III, 768; 

3 How. 100, IV. 398. 
Nature of writ In England, 12 Pet fn4, 629, III, 767, 

SL SUBJECTS AXD PURPOSTES OF RET.IEF, 
Win not lanie to contrc^ diacrf^tlon^ Z Dall. 53. 54, I, 23, 
Writ In nature c€ procedendo awarded, 7 Cr. 5S9, I, 5S4. 
Writ does not lie to review disbarment proceeding, 9 Wheat 5.^, 

11,273. 
iFsnes to reJrtraln excesses of lower conrts, 5 Pet. 192, III, 168. 
But not to comx)el allowance of pleJiA, 6 Pet 6^. Ill, 309. 
Biandamus issued to compel reinstatement of cause, 6 Pet 776. If I, 

333; 7 Pet 64a III. 410. 
Federal court may mandamus t'nited States officer, 12 Pet 61'^. I IT, 

7601 
Win not issue to direct Jndorr.i^nt 13 P'^t 290, lit. «29. 
Win issue U^ compel act by pr,9tmnxf-er-flr»'npral, 12 P«*t. 610. Iir. 7*\4. 
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Discretion of liead of department not controllable by writ, 14 Pet. 

515-517, IV, 78; 6 How. 102, IV, 616. 
Secretary of navy cannot be compelled to pay officer's salary, 6 How. 

100, IV, 615. 
Or other claims, 6 How. 101, IV, 616. 
Mere ministerial act may be compelled, 1 Or. 169-173, I, 131; 6 How. 

102, IV. 617. 

3. JURISDICTION, PROCEEDINGS AND RELIEF. 
State court cannot issue to United States officer, 2 Wheat 370, I, 

747; Wheat. 604, II, 106. 
Parliament may authorize any court to issue, 12 Pet. 621, III, 769. 
Congress may empower courts to Issue to officers, 12 Pet. 626, 641, 

III, 772. 
Justice of supreme court has no power In August term, 13 Pet. 229, 

III. 824. 
Mandamus bars another action for same cause, 3 How. 100, IV, 399. 
Proceeding is one at common law, not reviewable on appeal, 7 Pet 

633, III, 409. 
Rule to show cause may be dispensed with, 9 Pet. 572, III, 527. 

HARINE INSXTBANCE. 
See Insurance. 3. 

MABITIliE GONTBAGTS. 
Admiralty Jurisdiction over. See Admiralty. 1, g. 

DCABITIME LAW. 
Admiralty Jurisdiction and practice. See Admiralty. 

DCABITIME LIENS. 

Enforcement In admiralty. See Admiralty, 1, h. 

Lien of seaman for wages. See Seamen. 

Of master of vessel. See Shipping, 4. 

Defeat by capture as prize. See. War, 9. 
Vessel has no general lien for freight, 9 Cr. 212, I, 660. 
Lien of materialmen on foreign ships enforceable, 1 Wheat 105, I, 

681. 
Salvage money subject to liens, 4 Wheat. 100, I, 822. 
Shipwright has lien on vessel while in possession, 4 Wheat. 443, I, 

899. 
Object of priority to vessel's creditors stated, 9 Wheat. 416, II, 254. 
Order of rank stated, 9 Wheat 416, II, 254. 
Liens of seamen or materialmen not divested by forfeiture, 9 Wheat 

417, II, 257. 
Debts paid must be applied to liens in order, 9 Wheat. 418, II, 258. 
Lien attaches to proceeds of vessel, 5 Pet. 710, III, 209. 
Award under treaty constitutes proceeds, 5 Pet. 710, III, 212. 
No lien implied in home port 7 Pet. 341, III. 382, 384. 
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Aliter, if ship foreign, 7 Pet. 341, III, 381. 

Lien given by local law enforceable, 7 Pet. 341, III, 382. 

Lien not waived by express contract, 7 Pet. 344, III, 386. 

Credit given waives lien, when, 7 Pet. 345, III, 387. 

Lien given in foreign port enforceable, 8 Pet. 550, III, 477. 

KTABITIME TOBTS. 
See Torts. 
Admiralty Jurisdiction. See Admiralty, 1, b, 1; 2. 

ULAnBlAQtE. 

See, also. Husband and Wife. 

Proof of as establishing legitimacy. See Bastards. 

Marriage as affecting citizenship. See Citizens. 
When abandoned wife may remarry in Maryland, 1 Pet. 108, II, 670. 
Newspaper articles admissible as evidence of marriage, 1 How. 232, 

IV, 242. 
Whether inserted by party is for Jury, 1 How. 232, 243. 
Question open to Jury if contract disputed, 1 How. 233, IV, 243. 
What words necessary to constitute valid marriage discussed, 1 

How. 233, 234, IV, 243. 
Must be proved by lex loci, 6 How. 587, IV, 678. 
Any person who was present may prove, 6 How. 589, IV, 678. 
If peirformed by person habited as priest, presumed valid, 6 How. 

589, IV, 678. 
Presumption when performed in foreign country, 6 How. 589, IV, 

678. 
Declarations as evidence of bigamy, 6 How. 592, 597, IV, 679. 
Marriage without priest in Spanish colony valid, if cohabitation 

follows, 10 How. 181, IV. 903. 

HABBIAGE SETTLEMENTS. 
See Husband and Wife, 2. 

KLILBSHALING ASSETS. 
Bnles for are restraints on legal rights, 5 Cr. 43, I, 322. 
Foreign Judgment does not rank with domestic, 13 Pet. 329, III, 837. 

MASTERS IN OHANCEBY. 

See Equity, 8. 

MERGER. 
Of contracts. See Contracts, 3. 
Of Judgments. See Judgment, 15. 

MESNE PROFITS. 
As item of damages in ejectment. See Ejectment, 4. 

MILITARY GRANTS. 
See Public Lands, 2, c. 
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MILITIA. 

la service of United States. See Army and Navy, 1. 
Justice of peace of District of Columbia exempt, 3 Cr. 336, I, 249. 
Congress may provide for organizing, arming and disciplining, 5 

Wheat. 16, II, 6. 
State and federal power concurrent, 5 Wheat. 16, II, 6. 
Congress may designate time when character changes, 5 Wheat. 16- 

20, II. 5. 
President exclusive judge as to when call necessary, 12 Wheat. 31, 

32. II, 526. 
Unnecessary to set out requisition in pleading, 12 Wheat. 33, II, 529. 
Disobedience to order renders liable to court-martial, 12 Wheat. 34, 

II, 529. 

Discretionary power of militia officers, 7 How. 44-46, IV, 688, 689. 
State determines when militia necessary to quell insurrection^ 7 
How. 45, IV, 687. 

MINES AND MINEBALS. 

Act of 1807 reserving lead mines construed, 14 Pet. 538, IV, 83. 
Lead mines not subject to pre-emption under act 1834, 8 How. 129, 

IV. 402. 
Act of 1834 does not repeal act of 1807, 3 How. 132, IV, 402. 
United States may sue to restrain digging ore on public lands, 8 

How. 133, IV, 403. 

MISDEMEANOB. 

'Accomplices in. See Criminal Law. 

MONEY LENT. 
Action for cannot be maintained on collateral promise, 7 Pet. 118, 

III. 350. 

MONEY BECEIVED. 
Person for whom money paid may sue in assumpsit, 3 Cr. 495, I, 257. 
Consignor liable to action when, 6 Wheat. 259, II, 74. 
Action cannot be maintained on collateral promise, 7 Pet. 118, III, 

350. 
Assumpsit lies where party has money of another, 3 How. 249, IV, 
417. 

MONOPOLIES. 
Monopoly defined, 11 Pet. 607, III, 696. 

MOBTGAGES. 

Rights of alien mortgagee. See Aliens, 1. 

Finality of decree of foreclosure. See Appeal and Error, 8, d. 

Liability of mortgaged property for debts of bankrupt. See 

Bankruptcy, 3, a. 
Protected by constitutional guaranty. See Constitutional Law, 

7, c, 1. 2. 
Jurisdiction of federal court to decree foreclosure. See Courts, 

6, c. 2. 
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Dower in mortgaged lands. See Dower. 

Equity of redemption subject to execution. See Execution, 1. 

Insurable interest under. See Insurance, 2, d. 

As discharge of sureties on official bond. See Officers, 4. 

Subrogation to rights of mortgagee. See Subrogation. 

1. REQUISITES AND VALIDITY. 
Mortgage to secure future advances valid, 3 Or. 89, I, 220; 1 Pet 

448, II. 740. 
Mortgagor's possession not evidence of fraud, 3 Cr. 89, I, 219. 
Intent to give security must be shown, 5 Wheat. 284, II, 26. 
Debt Is principal; mortgage incident, 8 How. 450, IV, 795. 
Excessiveness of mortgage not evidence of fraud, 10 How. 108, IV, 

902. 
Mortgage given United States for postmaster's indebtedness valid, 
6 How. 281-284, IV, 642. 

2. RECORDING AND REGISTRATION. 

Trustee of insolvent not bound by irregularly recorded mortgage, 8 

Gr. 39, I» 594. 
In Kentucky registration gives constructive notice, 9 Wheat. 499, II, 

269. 
Record is notice to whole world, 8 Pet. 38, III, 421. 
Mortgage embracing real and personal property recorded in real 

property book, 13 Pet 434, III, 849. 
Certificate of recording officer is evidence, 13 Pet. 435, III, 849. 

3. CONSTRUCTION AND OPERATION. 

A. Construction in General, 
It instrument intended for security it is mortgage, 7 Cr. 238, I, 509. 
Deed absolute on face may be shown to be mortgage, 9 Wheat. 495, 

II, 265; 14 Pet. 208, IV, 47; 1 How. 126, 127, IV, 227, 228. 
Extrinsic circumstances examinable, 7 Cr. 238, I, 508. 
Existence of debt is important circumstance, 7 Cr. 239, I, 510. 
Inadequacy of consideration for sale is important, 7 Cr. 241, I, 510. 
Mortgage transfers title, 1 Pet. 441, II, 734. 
Where mortgage refers to deed both construed together, 4 How. 378, 

IV, 611. 

B, Dehts Secured, 

Mortgage for future advances embraces those prior to notice, 7 Cr. 

51, I, 468. 
Penalty in contract protected by deed of trust, 5 Pet. 278, III, 172. 
Debt secured by mortgage is chose in action, 8 How. 450, IV, 795. 

C, Title, of Parties, 

Title remains in mortgagee although debt paid. 5 Pet 483, III, 194. 
Legal title vests in mortgagee, 13 Pet 298, III, 830; 14 Pet 28, 29, 
IV, 9; 1 How. 318, IV, 263. 
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Mortgagor Is deemed owner against everyone else, 3 Wheat. 22G, 

note, I, 773. 
Possession of claimant under mortgagor not adverse to mortgagee, 

4 Or. 419, I. 305. 

4. RIGHTS AND LIABILITIES OF PARTIES. 
Georgia confiscation act did not destroy mortgagee's title, 4 Or. 418, 

419, I, 306. 
Mortgagee has remedy against debtor's x>erson, 7 Or. 237, I, 508. 
First mortgagee postponed tcf second if he denies interest, 7 Gr. 368, 

I, 541. 

Improvements Inure to mortgagee's benefit, 9 Wheat. 500, II, 271. 
Mortgagor not accountable for rents and profits, 9 Wheat. 500, II, 

270. 
Mortgagee estopped from denying mortgagor's title, 3 Pet. 48, III, 15. 
Outstanding satisfied mortgage cannot be set up against mortgagor, 

5 Pet 483, III, 193. 

Mortgagor cannot deny seisin in suit for foreclosure, 6 How. 288, IV, 
645. 

6. TRANSFER OF PROPERTY MORTGAGED. 
Purchaser of equitable interest does so at peril, 7 Or. 48, I, 465; 9 

Wheat. 499, II, 269. 
Circuit court may decree sale of property in hands of curator, 7 

How. 181. IV. 694. 

6. PAYMENT, RELEASE, AND SATISFACTION. 
Discharge presumed from lapse of time if mortgagee in possession, 

3 Pet 52-53, III, 21; 9 Wheat 498, II, 268. 
Equity applies statute of limitations to mortgage, 9 Wheat. 494, II, 

263. 
Right to redeem barred by twenty years' adverse possession, 9 

Wheat 498, II, 266. 
Discharge of moitgage debt creates resulting trust in mortgagee, 1 

How. 318, IV, 263. 

7. POWER OF SALE. 
No particular form of notice necessary, 12 Wheat. 572, II, 634. 
Sale will be set aside if notice not given, 1 How. 321, IV, 267. 
Nature of power discussed, 2 How. 614, IV, 379. 
Sale under trust deed must be in manner specified, 1 Pet 145, II, 

673. 
Effect of failure to comply, 1 Pet 146, II, 673. 
Irregular sale may be affirmed by cestuis, 1 Pet 146, II, 673. 

8. FORECLOSURE BY ACTION. 
Ejectment and foreclosure proceedings may concur, 9 Wheat. 494, 

II, 264. 

Previous sale to several persons does not affect foreclosure, 9 Wheat. 
501. II. 271. 
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Defense of usury allowable to foreclosure suit, 6 Gr. 253, I, 438. 
All encumbrancers necessary parties to suit, 11 Wheat. 306, 307, II, 

490. 
Not bound unless made parties, 11 Wheat. 307, II, 491. 
Decree of foreclosure and sale is final, 10 Wheat. 504, II, 445. 
Purchasers take subject to prior encumbrances, 11 Wheat 307, II, 

492. 

liXTNIGIFAL GOBFOBATIONS. 
See, also. Counties. 

Power to take charitable devise. See Charities. 

Exercise of power to conduct lottery. See Lotteriesw 
City may tax lots of nonresidents, 5 Cr. 7, S, I, 312. 
Extent of power to sell lots for nonpayment, 6 Cr. 67, I, 887. 
Charters amendable or repealable by legislature, 9 Cr. 52, I, 636. 
Public corporations defined, 4 Wheat 668, I, 958. 
Exclusive power cannot be delegated to individual, 12 Wheat. 54, 

II, 530. 
Power to grade streets is continuing power, 6 Wheat 696-598, II, 103. 
Liable for acts of agents within authority, 12 Wheat. 53, 63, II, 530. 
Extent of power to license auctioneers, 3 Pet. 407, III, 75. 
Corporation not liable for misconstruction of power, 3 Pet 409, III, 

75. 
Not liable for misfeasance if no penalty provided, 3 Pet 409, III, 76. . 
Charters not protected by obligation clause, 4 Wheat 629, 694. I, 

949. 
But vested property rights cannot be impaired, 4 Wheat 629, 694, I, 

949. 
Corporation cannot abridge future legislative powers, 6 Wheat. 598, 

II, 105. 
May hold property in trust, 2 How. 188, 190, IV, 283. 
Mandatory and discretionary powers distinguished, 9 How. 259, IV, 

839. 

MUTINY. 
See Shipping, 4, 

NAMES. 
Omission of middle Initial or name is not misnomer, 8 Pet 6, 7, III, 
8; 14 Pet 327, IV, 59. 

NATIONAL BANKS. 
See Banks and Banking, 4. 

NATTTBALIZATION. 
Effect on disabilities. See Aliens. 1. 
Power and requisitions. See Aliens, 3. 

NAVIGABLE WATEBS. 
Admiralty Jurisdiction. See Admiralty, 1, b. 
As boundaries. See Boundaries. 
Obstruction of navigation by bridges. See Bridges. 
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Extent of state's power of eminent domain. See Eminent 
Domain. 
Wliere river separates states eacli owns to thread, 6 Wheat 379, 

II, 41. 
Obstruction in navigable stream is public nuisance, 12 Pet 97, III, 

710. 
Congress may emi>ower corporation to obstruct, 12 Pet. 97, III, 709. 
Extent of riparian owner's rights to soil under, 16 Pet 421, IV, 191. 
Iving cannot grant exclusive right of fishery in, 16 Pet. 410, IV, 184. 
By revolution, states acquired title to land under, 16 Pet. 254, IV, 

164; 16 Pet 410, IV, 185; 3 How. 229, IV, 412. 
Grants of land under, strictly construed, 16 Pet 411, IV, 188. 
On admission of state title to land under passes, 1 How. 100, IV, 225; 

3 How. 230, IV, 414; 9 How. 477, IV, 877. 
Power of Congress to grant ceases, 3 How. 230, IV, 415. 
State power extends to all bays, harbors, and ports, 5 How. 628, IV, 

599. 

KAVIGATIOK. 
See Navigable Waters. 

Rules for preventing collision. See Collision. 

^cts relating to as regulating commerce. Bee Commerce, 2. 

KAVT. 

See Army and Navy. 

NEGLIGENGB. 
Of carriers. See Carriers 2, 3. 
As causing collision. See Collision. 
Liability of officers. See Officers, 3. 
As evidence of barratry. See Shipping, 4. 
As between innocent persons one negligent must suffer, 9 Wheat 
641, II. 306. 

NEGOTLABLE PAPEB. 
See Bills and Notes. 

NETTTRAIiITT IiAWS. 
See, also. War. 

Violation of, as avoiding insurance policy. See Insurance, 3, k. 
Prizes captured in violation of neutrality laws will be restored. 3 

Dall. 157, I, 30; 4 Wheat 309, I, 868; 7 Wheat 486, II. 142; 7 

Wheat 495 II, 142; 7 Wheat 519, 521, II, 142. 
Unlawful seizure without probable cause renders seizor liable, 3 Cr. 

487-492, I. 257. 
?]xact impartiality must mark conduct of neutrals, 3 Dall. 155, I, 29. 
Arming war vessel is violation of neutrality, 3 Dall. 156, I, 30; 7 

Wheat. 488. II. 142. 
Building and sale of vessel to belligerent is not, 3 Dall. 307, I, 40. 
Proceeding to blockade a port to ascertain blockade is not, 7 Cr. 408, 

I, 548. 
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Declaration of neutrality equivalent to recognition of belligerency, 7 

Wheat. 337, II, 137. 
Sending of vessels or munitions to belligerent port is not violation, 

7 Wheat. 340, II, 138. ' 

Augmentation of force by belligerent in United States is, 7 Wheat. 

344, II, 138. 
Cat)tures subsequently made are tortious, 7 Wheat. 348, II, 138. 
Captures by public ships subject to restitution, 7 Wheat 350, II, 138. 
Fraudulent blending of neutral and enemy's property renders whole 

liable to forfeiture, 1 Wheat. 431, I, 706. 
Forfeiture attaches when offense committed, 3 Wheat 310, I, 780. 
Burden of proof on claimant to show violation, 4 Wheat 307, I, 868; 

6 Wheat 391, II, 45. 
Restoration cannot carry vindictive damages, 5 Wheat 380, II, 44. 
Person violating laws cannot claim as captor, 6 Wheat 169, II, 70. 
Capture must be made for probable cause, 6 Wheat. 239, II, 74. 
Innocent purchaser from wrongful captor takes no title, 9 Wheat. 

669, II, 312. 
Innocent neutral carrier entitled to freight, 9 Wheat 671, II, 313. 
Bona fide purchaser entitled to reimbursement, for freight, 9 Wheat. 

671, II, 313. 
Offense chargeable in words of statute, 6 Pet 465, III, 283. 
A iolation depends largely on intention, 6 Pet 466, III, 284. 
Collector authorized to detain armed vessel when, 6 Pet 466, III, 

284. 
Word "people" in neutrality act defined, 6 Pet 467, III, 284. 

KEW TBIAL. 

Appealability of order granting or refusing. See Appeal and 
Error, 3, e. 

Motion as waiver of writ of error. See Appeal and Error, 4, c. 
Venire facias not awardable where court divided as to jurisdiction, 

3 Dall. 42, I, 22. 
Submission of inadmissible evidence ground for, 2 Cr. 239, I, 109. 
On reversal for plaintiff court must award, 6 Cr. 285, I, 450. 
New trial will be refuse4 if justice done, 1 Pet. 183, II, 678. 
Question decided cannot arise after verdict unless motion made, 1 

Pet 261, II, 693. 
Judge's successor may grant new trial, 8 Pet 303, III, 454. 
New trial lies for failure to follow instructions, 9 Pet 570, III, 526. 
Amendments allowable on new trial, 10 Pet. 131, 132, III, 552. 
Granting or refusal discretionary, 12 Pet. 163, III, 718; 4 How. 15, 

IV, 486. 
Judgment is nullity where motion overruled at illegal session, 6 

How. 276, 277, IV, 642. 
New trial allowable where special verdict does not find facts, 8 How. 

484, IV. 797. 
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N0NINTEKC0T7BSE ACTS. 
See War, 7, a. 

NOTARIES. 

Protest of negotiable paper. See Bills and Notes, 5. 

As witnesses in actions on negotiable paper. See Bills and 

Notes, 7, h. 
Records as evidence. See Evidence, 10, b. 
Notary is officer of some known government, 4 How. 275, IV, 503. 

NOTICE. 
Of proceedings before arbitrators. See Arbitration and Award, 

2. 
Service on attorney. See Attorney and Client 
To charge guarantor or Indorser. See Bills and Notes, 5, a, e. 
To directors as notice to corporation. See Corporations, 6. 
Of acceptance of guaranty. See Guaranty, 1, 3. 
Of pending suit. See Lis Pendens. 
Principal bound by notice to agent See Principal and Agent, 

3, d. 
Service of process by publication. See Process. 
Notice of passage of laws. See Statutes, 1. 
Of tax sale. See Taxation, 6. 
Effect of notice of existing trust See Trusts, 6, b. 
Of equities as defeating title. See Vendor and Purchaser, 5. 
Paper expressly referring to another paper gives notice of contents, 
7 Or. 538, I, 575; 3 How. 410, IV, 429. 

NOVATION. 

Simple contract not extinguished by subsequent special contract, 9 

Wheat 557, II, 285. 
Novation, If absolute, substitutes new contract, 16 Pet 180, IV, 158. 
If second contract conditional, conditions must be fully complied 

with, 16 Pet 180, IV, 158. 

NUISANCE. 

Power of state to suppress. See Constitutional Law, 4. 

Obstructions In navigable stream. See Navigable Waters. 
Interference with public burying ground is public nuisance, 2 Pet. 

685, II, 878. 
Public nuisance abatable at law or In equity, 12 Pet. 98, III, 710. 
Private person may sue where specially injured, 12 Pet. 98-100, III, 

711; 9 How. 27, 28, IV, 808, 809. 
Permanent injunction granted at instance of individual,' when, 9 

How. 28, IV, 810. 

OEFICEBS. 

In army and navy. See Army and Navy, 2. 

Custody of money as bailment See Bailment 

Officers of banks. See Banks and Banking, 3. 
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Act discontinuing ofilce as Impairing contract See CJonstitu- 

tional Law, 7, a. 
Officers of corporations. See Corporations, 6. 
Remedy against, by injunction. See Injunction. 
Customs officers. See Customs Duties, 3. 
Judgment on official bonds. See Judgment, 3. 
Militia officers. See Militia. 

Officers of municipality. See Municipal Corporations. 
Quo warranto to try title to office. See Quo Warranto. 
Power of legislature to regulate authority. See States, 1, c 
Officers of United States. See United States, 2. 

1. APPOINTMENT AND REMOVAL. 
Constitution contemplated appointment by appropriate department, 

13 Pet. 258, III, 824. 
Commission is mere evidence of title, 1 Cr. 156-159, I, 151. 
Commission ordered recorded Is presumed to be, 1 Cr. 161, I, 152. 
Appointment of successor removes Incumbent, 13 Pet 261, III, 826. 
Where no tenure prescribed appointing power may remove, 13 Pet. 

259, III, 824. 
Courts will not question grounds of removal, 13 Pet. 261, III, 826. 

2. RIGHT TO OFFICE. 
Is complete when appointing power executed, 1 Cr. 154-162, I, 144. 
Whether bond given or not, 15 Pet 313, IV, 113. 

3. LIABILITIES, POWERS, AND COMPENSATION. 
Public officer not personally liable when acting officially, 3 Dall. 385, 

I, 56; 1 Cr. 363, 364, 1, 178. 

Commission of illegal acts not justified by command of superior, 2 

Cr. 179, I, 194. 
Officer not liable for abuse of discretionary power, 9 Cr. 356, I, 667; 

3 How. 98, IV, 397. 
But he Is liable if actuated by malice, 9 Cr. 358, I, 667. 
Acts presumed to be regular, 1 Wheat 486, 487, I, 709. 
Subordinate officers not liable If acting under orders, 12 Wheat. 31, 

II, 528. 

Officer IS sole judge if power discretionary, 12 Wheat. 31, 32, II, 526; 

6 Pet 729, III, 321; 14 Pet 458, 459, IV, 67. 
Acts presumed to be authorized, 8 Pet 451, 452, III, 467; 12 Pet. 

437, III, 747; 7 How. 129-182, IV, 691. 
Grant by officer prima facie evidence of authority, 9 Pet. 134, III, 

49-1. 
Ministerial officer liable for compensatory damages only, 10 Pet. 95, 

III, 548. 

Ministerial officers liable for misfeasance, 4 How. 149, IV, 494; 9 

How. 333, IV, 847. 
Void statute cannot protect officer, 9 Wheat. 868, II, 353. 
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Statute 17d5 requiring notice to account held repealed, 5 Pet. 299, 

III, 176. 
Public officers presumed to have received compensation, 7 Pet. 25, 

III, 338. 

Presumption is that compensation is value of services, 16 Pet. 449, 

IV, 192. 

4. LIABILITY ON OFFICIAL BOND. 
Sureties not liable for money received before execution, 9 Or. 239, 

I, 661; 1 How. 114, IV, 227. 

Accountable only for money received during term, 11 Wheat. 191, 

II, 467; 12 Wheat 509, II, 621, 622; 5 Pet. 389, III, 183;* 5 How. 
48, IV, 540. 

Sureties not bound beyond term specified 1 How. 259, IV, 248. 

Not bound beyond penalty prescribed, 5 Pet 385, HI, 182. 

Money collected under one bond not applicable to another, 7 Gr. 575, 

I, 582; 7 How. 688-691, IV, 736. 

Rule of application of payments not applicable where two bonds 

given, 7 Or. 575, I, 582. 
Liability of surety on new bond of officer, 1 How. 259, IV, 247. 
New appointment and commission require new bond, 9 Wheat. 734, 

II, 325. 

Ijond does not relieve officer from individual responsibility, 9 Wheat. 

656, II, 310. 
Law requiring periodical settlements does not affect sureties, 11 

Wheat 188, II, 463; 12 Wheat 509, II, 621. 
Including unnecessary obligation does not vitiate bond, 12 Wheat. 

150, II, 550. 
Condition "to well and truly execute** construed, 1 Pet. 69, II, 662. 
Fact that funds stolen not pleadable as defense, 3 How. 588, IV, 460. 
Bond exacted under color of office if irregular is void, 5 Pet 129, 

III, 161. 

Surety paying money subrogated to rights of government, 5 Pet 182, 

III, 165; 6 How. 282, 283, IV» 644. 
Surety may examine officer's accounts, 5 Pet 299, III, 176. 
If one of several cumulative conditions omitted bond valid, 6 Pet. 

388, III, 183. 
If duress not averred bond presumed voluntary, 10 Pet 358, III, 577. 
Liability cannot be extended by implication, 16 Pet 208, IV, 106. 
Failure to account as prescribed does not discharge surety, 15 Pet. 

208, IV, 108. 
Records showing receipt of money evidence against sureties, 1 How. 

300, IV, 252. 
Fraud in past transactions does not avoid bond, 5 How. 50, IV, 541. 
Accounts only prima facie evidence against sureties, 5 How. 50, IV, 

541. 
Mortp:age given as security does not discharge bond, 6 How. 2i32, IV, 

frt3. 
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Sureties released when, 6 How. 283, IV, 644. 

In Louisiana sureties may be sued without joining principal, 6 How. 

284, IV, 644. 
Sureties estopped from denying formality of bond, 7 How. 583, IV, 

718. • 

OYEB. 

See Pleading, 7. 

PARDON. 

Whether pardon not judicially before court should prevent judg- 
ment, 7 Pet 158, III, 361. 

Supreme court adopts English principles respecting operation, 7 Pet 
160, III, 362. 

Pardon defined, 7 Pet. 160, III, 361. 

Acceptance necessary to give effect, 7 Pet 161, III, 362. 

Pardon may be absolute or conditional, 7 Pet 161, III, 362. 

Pardon by act of parliament is public law, 7 Pet. 163, III, 363. 

Must be brought before court by plea or motion, 7 Pet. 163, III, 363. 

FABENT AND GHILP. 

See, also, Infancy. 

Equity will consider circumstances surrounding deed to parent, 12 

Pet 253. Ill, 731. 
Such deed not prima facie void, 12 Pet 254, III, 731. 
Will be set aside if made without real consideration, 8 How. 210, I^^ 
769. 

FABTIES. 

In action on account. See Account. 

Real party to suit for use. See Actions. 

In admiralty. See Admiralty, 3. 

To action between assignor and assignee. See Assignments, 3. 

To action to set aside auction sale. See Auctions and Auction- 
eers. 

To appeal or writ of error. See Appeal and Error, 5. 

To action on negotiable paper. See Bills and Notes, 7, d. 

To action on bond. See Bonds. 

To contracts. See Contracts, 2, b. 

Power of federal courts to dispense with parties. See Courts, 
6, a, 2. 

Joinder as affecting supreme court jurisdiction. See Courts, 6, 

g, 1. 

Parties in equity. See Equity, 3. 

To suits by or against executors. See Executors and Adminis- 
trators, 7. 

Husband as party. See Husband and Wife, 6. 

Parties to suit against creditors of United States. See United 
States, 5, b. 
General rule as to parties modifiable by court, 1 Pet 306, II, 099. 
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Persons materially interested ought to be made parties, 1 Pet. 124> 

II, 672; 1 Pet 806, II, 698; 13 Pet. 375, IV, 842. ^ 
Decree cannot conclude interest of one not party, 13 Pet. 375, III» 

842. 
If case may be decided absence not material, 13 Pet. 376, III, 843. 
All parties must be competent to sue, 7 Cr. 159, I, 491. 
All participants in fund necessary to suit for distribution, 2 Pet. 

376, 11^ 849'. 
On Joint and several bond obligors suable Jointly or severally, 1 Pet 

73, II, 665. 
Party not necessary If plaintiff cannot have decree against him, 1 

Pet. 360, II, 699. 
No right to discovery against parties not interested, 8 How. 180, IV, 

769. 
No decree issues if essential parties absent, 7 Cr. 98, I, 480. 
Court will give leave to make proper parties, 7 Or. 99, I, 481. 
Jurisdiction not ousted by Joinder of unnecessary parties, 10 Wheat 

18S, II, 406. 
Objection to parties must be taken when, 1 Pet. 306, II, 698. 
Must be pleaded in abatement, 13 Pet. 311, III, 832. 
Cannot be urged at hearing, 13 Pet 375, III, 842. 

PABTNEBSHTP. 

Interests covered undej* marine Insurance policy. See Insurance, 

3, h. 
Agreement of consortshlp. See Shipping, 4. 

1. THE RELATION. 
Principles governing partnership for trading, 5 Pet. 561, III, 201. 
Responsibility of secret partners same as active partners, 5 Pet. 562, 

III, 201. 

Parties acting as corporation liable as copartners, 13 Pet. 43.3, III, 

849. 
Person sharing in profits liable for debts, 6 Pet 560, III, 200. 
Stipulations as to powers bind only partners, 5 Pet. 562, III, 201. 
Dormant partner implies secrecy and inactivity, 6 Pet 573, III, 201. 

2. FIRM NAME. 
Is name assumed and publicly used, 2 Pet 198, II, 826. 

3. MUTUAL RIGHTS, DUTIES AND LIABILITIES. 

Agreement may make individual debt firm debt, 6 Cr. 251, 252, I, 

438. 
Partner's interest is proportion of surplus over debts, 8 Pet. 275, III, 

446. 
Fh'm bears expenses of partner incurred in firm's interest 8 Pet 

358, III, 459. 
Partner cannot use firm property to pay personal debts, 12 Pet 232, 

III, 728. 
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Right to retain property transferred depends on assent, 12 Pet. 232, 

III, 727. 
Nature of bill drawn between partners, 2 Pet. 183, 184, II, 825; 2 

How. 483, ly, 352. 
One partner may sue another on note, 8 Gr. 34, I, 594. 

4. RIGHTS AND LIABILITIES AS TO THIRD PERSONS. 
A. Representation of Firm hy Partner. 
One partner may assign in bankruptcy, 5 Cr. 300, I, 359. 
Delivery to one partner is delivery to all. 5 Or. 357, I, 374. 
Partner cannot, by submission to award, bind firm, 1 Pet 228, II, 

688. 
Act of one within powers binds all, 1 Pet. 370, II, 726. 
Firm not bound by partner's private acts, 2 Pet. 197, II, 826. 
Third persons not bound to inquire as to nature of acts, 2 Pet. 197, 

II, 826. * 
Partner may borrow money on firm's credit, 5 Pet. 560, III, 199. 
Third persons may presume acts within power, 5 Pet. 500, III, 199. 
Authcwrity over property extends only to firm business, 12 Pet. 230, 

III, 726. 

Letter in partner's name not binding on firm, 12 Pet. 233, III, 729. 
Partner cannot bind firm by deed, 13 Pet. 433, III, 849. 
But seal of one with assent of others will bind, 13 Pet. 433, III, 849. 
Indorsee cannot sue firm on partner's note, 4 How. 416, IV, 514. 

B. Nature and Extent of Firm LiabiUtiea, 
Interest acquired by partner's assignee, 5 Cr. 302, I, 359. 
Contract by firm is both joint and several, 1 Pet. 317, II, 702. 
Bill in partner's name not partnership obligation, 2 Pet. 199, II, 827. 
Firm creditors not included in individual assignment, 8 How. 428, 

IV, 789. 

O, Application of Assets to Liabilities. 
Individual creditors of respective partners entitled to priority, 8 

How. 426, 428, IV, 790. 
Gases relating to liability of individual assets reviewed, 8 How. 426, 

428, IV, 701. 
Firm creditors look first to firm property, 8 How. 426-428, IV, 789. 

D. Actions hy or Against Firms and Partners. 
Appearance by one binds all, 3 Dall. 332, I, 45. 
Assignee of partner may sue firm for accounting, 4 Cr. 74, I, 266. 
APegation of names of partners unnecessary, 8 Wheat 669, II, 206; 

2 How. 283, IV, 312. 
Bill presumed to be drawn on firm account, 2 Pet. 197, II, 826. 
Statement of partner not evidence against firm when, 8 Pet. 549, III, 

47tr 
Remedies of creditors where one partner deceased, 5 How. 133, IV, 

551. 

Notes on U. S. Reports— 12 
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6. RETIREMENT AND ADMISSION OF PARTNERS. 
Consent of firm necessary to change, 6 How. 140, IV, 621. 

6. DEATH OF PARTNER, AND SURVIVING PARTNERS. 
Liability may be extended beyond death, 7 P«t. 594, III, 402; 2 How. 

57G, IV, 363. 
Surviving partner liable only for firm debts, 2 How. 575, IV, 362. 
Assets of deceased not liable for subsequent debts, 2 How. 575, 576, 

IV, 363. 
But testator may provide for such liability, 2 How. 576, IV, 363. 
Will providing for continuance strictly construed, 2 How. 576, IV, 

364. 
Intention to bind general assets must be clear, 2 How. 577, 579, IV, 

364. 

7. DISSOLUTION, SETTLEMENT AND ACCOUNTING. 
Death of partner dissolves partnership, . 2 How. 576, IV, 362. 
Dissolution ends authority of partner, 1 Pet. 370, 371, II, 726. 
Partner cannot revive debt after dissolution, 1 Pet. 374, II, 728. 
Fact of knowledge of dissolution immaterial, 2 Pet. 199, 200, II, 827. 
Withdrawing member entitled to accounting, 16 Pet 276, IV, 1^. 
Person sharing, in partnership may sue in equity on dissolution, 6 

How. 141, IV, 622. 

PATENTS. 
Appealability of decree awarding injunction. See Appeal and 

Error, 3, d. 
Review of questions of law in patent cases. See Appeal and 

Error, 11, a. 
Entirety of contract relating to patents. See Contracts, 2, a. 
Appellate jurisdiction of supreme court in patent cases. See 

Courts, 6, g, 2, (a). 
Land patents. See Public Lands, 2, a, 1. 

1. SUBJECTS OF PATENTS. 
Quaere, whether improvements on different machines comprehend!- 

ble in one patent, 3 Wheat. 506, I, 791. 
End to be accomplished is not subject of patent, 16 Pet. 519, IV, 205. 
New mode of operating machine patentable, 1 How. 209, 210, IV, 240. 
Words, "specific machine" in act 1839 construed, 1 How. 210, IV, 240. 
"Newly-invented machine," etc., construed, 1 How. 210, IV, 241. 
Ingredients must be susceptible of exact description, 5 How. 5,1V, 

539. 

2. PATENTABILITY. 
One claiming improvement must show extent, 3 Wheat. 518, I, 793. 
Phrase "not known or used" construed, 2 Pet. 18, II, 796. 
Invention must be new to tlie world, 2 Pet. 20, II, 797. 
Must not have been known or used before application, 2 Pet 21, II, 
707. 
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Whether new machine different from old is for jury, 16 Pet. 520, IV, 

205. 
Want of icnowledge of previous use immaterial, 3 Wheat. 514, I, 792. 
Right not Impaired by fraudulent communication to public, 7 Pet. 

319, III, 380. 
Knowledge or use refers to public only, 7 Pet. 319, III, 380. 
Acquiescence in public use is ab£^ndonment, 7 Pet. 320, III, 380. 
Right not impaired if prior use abandoned, 10 How. 498, IV, 930. 
Application must be made before invention introduced, 2 Pet 23, II, 

797; 6 Pet 248, III, 250. 
Extent of public use necessary to avoid patent, 1 How. 209, IV, 240. 
Use with consent of inventor is dedication, 4 How. 674, IV, 533. 

3. PERSONS ENTITLED TO PATENTS. 
English statute of monopolies adopted in United States, 2 Pet 18, II, 

797. 

4. APPLICATIONS. 
Must contain specifications, in clear and distinct terms, 7 Wheat. 434, 

II, 140; 5 How. 4, 5, IV, 538. 
Question of inadvertence or mistalie is for court, 6 Pet. 242, HI, 248. 
Instances where specifications held sufficient, 4 How. 716, IV, 537; 

5 How. 5, 6, IV, 539. 
Patent void if proportion of substances not stated in application, 5 

How. 5, IV, 538. 

5. REQUISITES AND VALIDITY OF LETTERS PATENT. 
Patent cannot include more tl^an invention, 7 Wheat. 431, II, 140. 
Proceedings for repeal of patent 9 Wheat 606, II, 306. 
Secretary of state acts ministerially, 6 Pet. 241, III, 247. 
Failure to comply with law is defense to suit for infringement, 6 Pet. 

246, 247, 248, III, 249, 250. 
Correct specification is foundation of patent, 6 Pet. 247, III, 249. 
Patent rights founded on statutory provisions, 7 Pet. 319, III, 38Q. 
Patent granted to administrator held valid, 4 How. 686, IV, 536. 
Sufficiency of description is question of fact, 5 How. 4, 5, IV, 538. 
In England patent issues without specification, 6 How. 479, IV, 669. 
Specification constitutes part of patent, 6 How. 482, 483, IV, 669. 
Letters issued for more than one patent are void, 6 How. 483, IV, 669. 
Specification must show invention to be new, 6 How. 484; IV, 670. 
patents for improvement and mode of operating may be united, 6 
How. 484, 485, IV, 670. 

6. REISSUES AND EXTENSIONS. 
If original defective patent may be reissued, 6 Pet 241, 244, III, 247; 

7 Pet. 315, III, 379. 
Relates back to original application, 6 Pet. 244, III, 249. 
Alien has same right as citizen, 7 Pet. 314, III, 379. 
Previous use by public immaterial, 4 How. 402, IV, 512. 
Reissue att&cliable only for unfairness, 4 How. 404, IV, 512. 
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Whether renewal is for different invention is for jury, 4 How. 404, 

IV, 512. 
Covenant for renewal construed according to existing, law, 4 How. 

686, IV, 536. 
Patents extended by act 1836 are renewable, 4 How. 688, IV, 536. 
Right to renew depends on right to make Invention, 9 How. 123, IV, 

821. 
Right of assignee in renewal, 4 How. 711, IV, 536; 9 How. 124, IV, 

822. 
Extension does not inure to benefit of assignee, 4 How. 677, 678, IV, 

533. 
Executor may apply for extension, 4 How. 675, IV, 533; 4 How. 711, 

IV^ 536. 
Person using at end of term may continue, 4 How. 683, 684, IV, 534. 
Decision of commissioners under act 1836 not conclusive, 4 How. 688, 

IV, 536. 

7. CONSTRUCTION AND OPERATION OF LETTERS PAT- 
ENT. 
Effect of act authorizing extension of patents, 9 Cr. 203, I, 659. 
•Patents are to be liberally construed, 3 Wheat. 512, I, 792; 6 Pet. 
242, III, 248; 4 How. 680, IV, 534; 6 How. 486, IV, 670. 

8. TITLE, CONVEYANCES AND CONTRACTS. 
Assignee of part of right cannot sue for infringement, 6 Cr. 327, I> 

454; 10 How. 494, IV, 928. 
Grant of use of improvement on machine includes machine, 3 Wheat. 

517, I, 792. 
Assignee takes subject to liabilities of assignor, 1 How. 206, IV, 238. 
Congress may modify rights under patents, 1 How. 206, IV, 238. 
License to use presumed when, 1 How. 208, IV, 238. 
Assignment of exclusive right to make, use and vend, includes what,. 

4 How. 711, IV. 537. 
Assignment must be in writing and recorded, 10 How. 493, IV, 926. 
No suit maintainable until patent issued, 10 How. 493, IV, 926. 
Patent must be limited to improvement claimed, 7 Wheat. 431, II> 

140. 
Legal title passes to assignee before patent issues, 10 How. 494, 

IV, 927. 

9. REGULATION OF DEALINGS IN PATENT RIGHTS. 
Patent rights not presumed decided by general act, 3 Wheat. 513» 

I, 792. 

Special act deemed grafted on general law, 3 Wheat. 515, I, 792. 

10. INFRINGEMENT. 
Evidence of license admissible, 3 Wheat. 505, I, 791. 
Jury determines effect of contract to purchase, 10 Wheat. 364, 360^ 

II, 426. 
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One contracting to purchase not liable for infringement, 10 Wheat. 

365, II, 425. . 

Defendant may plead special matter in defense, 6 Pet. 247, III, 249. 
Notice must be given of special matter of defense, l4 Pet. 459, 

IV, 69. 
Evidence of transaction with stranger inadmissible as defense, 14 

Pet 461, IV, 71. 
Declarations of plaintiff tending to show dedication admissible, 14 

Pet. 462, IV, 72. 
Entire combination must be shown to have been used, 16 Pet. 340, 

IV, 177, 178. 
Patent not infringed by substantially different design, 16 Pet. 519, 

IV, 205. 
Grantee may sue in his own name, 4 How. 686, IV, 535. 
Assignor retaining interest may join, 4 How. 716, IV, 537. 
Damages recoverable for infringement between 1836 and 1837, 6 

How. 485, IV, 670. 
Patented article cannot be replaced with new one without infring- 
ing, 9 How. 124, IV, 822. 
Parts may be replaced, 9 How. 125, IV, 823. 
Use of parts of machine is not infringement, 10 How. 345, IV, 912. 

PAUPERS. 
Powers of states to pass poor laws. See Constitutional Laws, 4. 

PAYMENT. 

Of bills and notes. See Bills and Notes, 6. 
Presumption- of payment of bonds. See Bonds. 
Payment of duties. See Customs Duties, 5. 
Presumption of payment in equity, 2. 
- Payment of execution. See Execution, 7. 
Proof of without production of receipt. See Evidence, 6, b. 
Payment of mortgage debt. See Mortgages, 6, 

1. REQUISITES AND SUFFICIENCY. 
Giving note is merely conditional payment, 1 Cr. 192, I, 162. 
Suit not maintainable on original contract after indorsement, 3 Cr. 

318, I, 243. 
Agfreement to accept note as payment necessary, 10 Pet. 568, III, 

620; 12 Pet. 57, III. 704. 
Obligation to pay "current money" satisfied, how, 2 Cr. 32, I, 184. 
Note of debtor or third person receivable as payment, 6 Cr. 264, I, 

438. 
To liquidate balance means to pay it, 8 Wheat. 362, II, 190. 
Debtor may pay creditor with latter's notes, 5 Pet. 659, III, 208. 
Obligation to pay discharged by legal currency, 5 Pet. 660, III, 208. 
Debtor discharged if creditor receives bank-notes, 2 How. 38, IV, 273. 
Instructions to officer contemplate gold and silver, 2 How. 39, IV, 

273. 
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Tender of bank-notes held extinguishment of deb^ to state, 10 How. 

208, IV, 907. 
Tender of notes to state bad, when, 10 How. 222, IV, 907. 
Payment "in specie" not satisfied by bank-notes, 10 How. 223, IV, 

907. 

2. APPLICATION. 
Debtor may make application of payment, 7 Cr. 575, I, 581; 1 How. 

261, IV, 248. 
If he fails to do so creditor may, 4 Cr. 320, I, 294; 6 Or. 27, I, 381; 7 

, Or. 575, I, 581; 1 How. 261, IV, 248. 
Court may do so if both parties fail, 6 Or. 27, 28, I, 382; 9 Wheat 

737, 738, II, 333; 7 How. 688, IV, 735. 
Debtor may apply to either of two contracts, 7 Wheat. 20, II, 113. 
I*ayment credited ratably to two funds if paying fund not desig- 
nated, 5 Pet. 171, III, 165. 
Money first applied to interest, excess to principal, 13 Pet. 374, III, 

841, 4 How. 288, IV, 504. 
Appropriation cannot be made after suit started, 9 Wheat. 737, II, 

337; 5 Pet. 167, III, 165. • 

3. OPERATION AND EFFECT. 
Payment after day, if accepted, discharges debt, 4 Cr. 343, I, 299. 
If office abolished, payment to officer inoperative, 7 Cr. 576, I, 583. 
Officer must be entitled to receive payment, 7 Cr. 576, I, 584. 

4. EVIDENCE. 
Receipt in full is presumptive evidence, 5 Cr. 12, 13, 1, 312. 
Time held insufficient to raise presumption, l* Pet. 326, II, 705. 
Presumption Is rebuttable, 4 Cr. 420, I, 306. 

5. RECOVERY OF PAYMENTS. 
If plaintiff paid in money without defendant's request he cannot re- 
cover, 7 Cr. 171, I. 499. 

PENALTIES. 

For violation of copyright. See Copyright 

Breach of contract See Damages. 

Action of debt on. See Debt Action of. 

Limitation of qui tam actions. See Limitation of Actions, 1, bt 

Punishment of fraud In procuring. See Criminal Law, 1. 
Penalty does not accrue until judgment, 10 Wheat. 299, II, 419. 
Declaration must bring cause within statute, 5 How. 228, IV, 561. 
Provision for forfeiture of particular sum is penalty, 3 How. 652, 

IV, 451. 
Repeal of statute remits penalty, 3 How. 552, IV, 451. 

PERJURY. 
False swearing under act 1823 punishable as perjury, 9 Pet 254. Ill, 

503. 
False swearing before justice of peace indictable, 9 Pet 257, III, 

503. 
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State court cannot liunish perjury before federal oflScer, 9 Pet. 261^ 

III, 504. 

Single witness cannot convict of perjury, 14 Pet. 440, IV, 55. 
Proof may be entirely documentary, 14 Pet 440, 441, 'IV, 66. 

PERPETUITIES. 
Devise not too remote if contingency may happen within lives In 
being and twenty-one years, 7 Cr. 469, I, 557. 

PILOTS. 

Admiralty Jurisdiction of suits to recover fees. See Admiralty, 

1, g. 

Pilots entitled to salvage. See Salvage, 1. 
States may enact pilot laws, 9 Wheat. 207-208, II, 226. 
Pilot must navigate ship over and through his pilotage ground, 10 

Pet 123, III, 552. 

PIRACY. 

Averments in libel for piratical agressions. See Admiralty, 4. 

Robbery on high seas is piracy and capital offense, 3 Wheat. 627, 
630, I, 108. 

Kobbery by foreigner on foreign ship not punishable here, 3 Wheat 
630, I, 808. 

But see 5 Wheat. 151, 152, IT, 20. 

Act of 1819 punishing piracy is- valid, 5 Wheat. 158-161, II, 20. 

Robbery on high seas is piracy by law of nations and act of Con- 
gress, 5 Wheat. 162, II, 20. 

When piracy by national vessel punishable here, 5 Wheat. 192, II, 21. 

Plea of autrefois acquit good anywhere, 5 Wheat. 197, II, 21. 

jury determines national character of vessel, 5 Wheat. 199, II, 22. 

Act of 1790 punishing piracy, construed, 5 Wheat. 200, II, 22. 

Vessel lying in open roadstead is on high seas, 5 Wheat 200, II, 22. 

Federal courts have jurisdiction of murder on high seas, 5 Wheat 
417, II, 45. 

Mistaken attacic by foreign armed vessel not piratical aggression, 11 
Wheat. 39, 40. II, 441. 

Proprietary title to vessel established how, 11 Wheat. 409, II, 508. 

Treaty of 1819 with Spain construed, 15 Pet. 592, IV, 126. 

Slaves tailing vessel on which confined are not pirates, 15 Pet. 593, 

IV, 126. 

Plunder not essential to piracy, 2 How. 232, 233, IV, 302. 

Vessel held responsible for acts of master, 2 How. 233-235, IV, 302. 

Cargo not generally involved in confiscation, 2 How. 237, IV, 304. 

PLEADING. 

Analysis of Title. 

1. FORM AND ALLEGATIONS IN GENERAL. 

2. DECLARATION OR COMPLAINT. 
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8. PLEA OR ANSWER. 

A. Defenses in general. 

B. Dilatory pleas and pleas in abatement 

C. Traverse and avoidance. 

4. REPIJOATION AND OTHER PLEAS. 

6. DEMURRER OR EXCEPTION. 

6. AMENDMENTS. 

7. OYER. 

8. BILL OF PARTICULARS. 

9. ISSUES, PROOF AND VARIANCE. 

10. AIDER OF DEFECTS BY VERDICT, AND WAIVER. 

Cross References. 
In action of debt. See Debt, Action of. 
In action on marine insurance policy. See Insurance, 3, Ow 
Pendency of other suit See Abatement and Revival. 
In admiralty. See Admiralty, 4. 

Amendment on appeal in admiralty. See Admiralty, 9, e. 
Pleading alteration of bond. See Alteration of Instruments. 
Amendment as ground for appeal. See Appeal and Error, 3, e. 
Errors in as ground for reversal. See Appeal and Error, 12, c. 
Pleading in assumpsit. See Assumpsit, Action of. 
In action on negotiable paper. See Bills and Notes, 7, e. 
Contract in action thereon. See Contracts, 5. 
General counts in action on contract See Contracts, 5. 
Pleading to show jurisdiction. See Courts, 4. 
In federal courts to show citizenship. See Courts, 6, c, 2. 
Amendment in federal courts. See Courts, 6, e, 2. 
. Amendment in supreme court. See Courts, 6, g, 2, (c). 
Pleading in action of covenant. See Covenant, Action of. 
In ejectment. See Ejectment, 2. 
In equity. See Equity, 4. 

In action by or against executor. See Executors and Adminis- 
trators, 7. 
In suit for forfeiture. See Forfeiture. 
In action for fraud. See Fraud, 2, b. 
In injunction proceedings. See Injunction. 
In scire facias to revive judgment. See Judgment, 14. 
In action on judgment. See Judgment, 15. 
Judgment as estoppel or defense. See Judgment, 17. 
In action on lease. See Landlord and Tenant. 
In action for libel. See Libel and Slander. 
Statute as bar to action. See Limitation of Actions, 5. 
Objection to joinder of parties. See Parties. 
Pleading in action on partnership note. See Partnership, 4, d. 
In action to recover penalty. See Penalties. 
Defenses in scire facias. See Scire Facias. 
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1. FORM AND ALLEGATIONS IN GENERAL. 
Rule as to certainty may be waived, 1 Pet. 67, II, 661. 
Form Dot always essential, 1 Pet 80, II, 667. 
Essential matters should be directly stated, 8 Pet 373, III, 461. 
Allegation of eviction unnecessary In suit on contract to convey, 14 

Pet 28, iv, 8. 
Absence of formal conclusion cured by Judiciary Act, 14 Pet. 27, 

IV, 8. 
Plea having two intendments construed against party pleading, 1 

How. Ill, IV. 226. 
All pleas must be disposed of by court, 7 How. 715, IV, 738. 

2. DECLARATION OR COMPLAINT. 
Declaration need not assign breach in words of covenant, 6 Cr. 127, 

I, 389. 
Fact to be proven must be stated, 11 Wheat 174, II, 460. 
General averment of readiness and request sufficient, 1 Pet 24, II, 

651. 
Part of a lot cannot be described by name, 14 Pet. 04, IV, 25. 
Sufficiency of allegation in suit on bond, 15 Pet. 117, IV, 101. 
Use of "was" for "were" is not uncertainty, 5 How. 228, IV, 562. 

8. PLEA OR ANSWER. 

A. Defenses in General, 

Defendant cannot have Judgment if plea to any count bad, 6 Cr. 125, 

1,389. 
Plea that governor had certain authority held argumentative, 6 Cr. 

126, I, 389. 
Plea need answer only gist of action, 3 Wheat. 327, I, 784. 
In patent cases defendant may plead specially without notice, 3 

Wheat. 504, I, 791. 
Nil debet improper plea to action on specialty, 8 Wheat. 695, II, 210. 
In Virginia defendant may demur and plead at once, 3 Pet 409, 

. Ill, 77. 
Plea if bad does not admit cause of action, 6 Pet. 149, III, 163. 
In Virginia defendant may plead several matters, 8 Pet. 369, III, 

459. 
Plea of nonassumpsit waives plea to jurisdiction, 6 How. 30, IV, 605. 
If one of several pleas is defense judgment follows, 7 How. 705, IV, 

738. 
Objection to evidence under a plea of statute of frauds, 7 How. 71G. 

IV, 738. 

B. Dilatory Pleas and Matter in Abatement, 
Plea in abatement if variance between writ and declaration, 2 
Wheat 55, I, 718; 11 Wheat 302, II, 490; 1 How. 247, IV, 24G. 
Matter in abatement must be pleaded, 2 Wheat 308, I, 741. 
Such is plea that plaintiff is not executor, 8 Wheat 671, II, 208. 
Plea to merits admits capacity to sue, 1 Pet. 450, II, 743. 
So does plea in bar, 5 Pet 231, III, 168. 
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Objection that administrator had no power must be pleaded, 10 Pet. 

16S, III, 557. 
Omission of joint debtor is matter in abatement, when, 10 Pet. 300^ 

III, 573. 

Matter in bar must be pleaded in original action, 3 How. 61, IV, 394. 
Objection to jurisdiction is matter in abatement, 3 How. 424, IV, 434; 

7 How. 216, IV, 699. 
Pleas in bar not construed strictly, 9 How. 231, IV, 834. 
Plea to jurisdiction relates to time of commencement, 9 Wheat. 539^ 

II, 281. 
Citizenship no part of issue on merits, 1 Pet. 498, II, 752; 11 Pet. 

393, III. 680. 
In Louisiana court may admit plea to jurisdiction after issue;^ 7 Pet. 

432, III, 392. . ^ 

O. Traverse and Avoidance, 
Conclusions of law not traversable, 5 Cr. 357, 358, I, 374. 
Confession and avoidance admits facts in count, 5 Pet. 149, III, 163. 

4. KEPLICATION AND OTHEK PLEAS. 
Replication must be complete answer, 7 Cr. 158, I, 491. 
Defective plea may be aided by replication, 10 Wheat. 287, II, 418. 
Replication must traverse material allegations, 3 Pet. 31, III, 11. 
Several breaches assignable in replication in Mississippi, 15 Pet. 209» 

IV. 109. 

Judgment peremptory, if abatement pleaded puis darrein continu- 
ance, 1 Wheat. 218, I, 688. 

Puis darrein continuance pleaded as substitution, 2 Pet. 548, II, 871. 

Matter arising after issue joined so pleadable, 5 Pet. 231, III, 169. 

Such plea waives issue previously joined, 5 Pet. 231. Ill, 168. 

Matter arising before issue pleadable to further maintenance, 5 Pet. 
231, III. 169. 

Puis daiTein continuance waives prior pleas, 13 Pet. 152, III, 808. 

6. DEMURRER OR EXCEPTION. 
Judgment on demurrer is against party malting first error, 3 Cr. 235, 
I, 233; 4 Cr. 341, I, 299; 5 Cr. 261, I, 344; 35 Pet. 117, IV, 100; 

1 How. 113, IV, 227; 7 How. 722, 723, IV, 739. 
Errors available on demurrer to replication, 10 Wheat. 282, 283, II> 

416. 
Demurrer is answer to bill in law, 6 Pet. 327, III, 261. 
Plea not properly entitled not demurrable, 14 Pet. 63, IV, 15. 
General and special demurrers distinguished, 7 How. 582, IV, 717. 
Demurrer in abatement will not justify judgment, 7 How. 584, IV» 

718. 
Special demurrer held insufllcient, 7 How. 585, IV, 718. 

6. AMENDMENTS. 
Amendment of defective averment of residence allowed, 9 Wheat. 

540. II. 282. 
Federal courts may permit amendments, 10 Wheat. 454, II, 439. 
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Amendment by leave of court need not be Interlined, 14 Pet. 152, 

IV, 34. 
Amendment cannot present new case, 14 Pet. 160, IV, 36. 
Other party may plead anew after amendment, 1 Pet. 169, II, 677. 

7. OYER. 
Declaration misdescribing date of instrument is bad, 3 Gr. 235, I, 

232. 
Plea of performance without oyer demurrable, 5 Cr. 261, I, 345, 
Oyer does not make contnict part of recbrd, 7 Or. 190, I, 501. 
Oyer not demandable of record, 8 Wheat. 695, II, 210. 
Defect In oyer aided by general demurrer, 8 Wheat. 695, II, 210. 
Oyer of deed not demandable in action on bond, 8 Wheat. 695, II, 210. 

8. BILL OF PARTICULARS. 
Must be specific, 9 Pet. 564, III, 525. 

O. ISSUES, PROOF AND VARIANCE. 
If issue Joined on insufRcient plea. Judgment may follow, 9 Cr. 355, 

I, 667. 
Issue must be on certain point, 1 Pet. 67, II, 661. 
Party having affirmative must prove It, 5 Pet 149, III, 163. 
If allegation specific plea of general performance insufficient, 5 Pet. 

149, III, 163. 
Evidence as to Jurisdiction inadmissible under general issue, 11 Pet. 

83, III, 646. 
Immaterial averment need not be proved, 3 Cr. 209, I, 230. 
Plea bad in part is bad in toto, 1 How. 107, IV, 226. 
If answer set up dismissal, record must be produced, 1 How. 151, IV, 

230. 
^ Proof must conform to allegations, 1 Cr. 289, I, 167; 4 Wheat. 64, I, 

816;. 9 Pet 503, III, 523; 10 Pet 209, III, 560. 
Issue under plea of payment of bond, 3 Cr. 298, I, 240. 
Evidence must conform to plea of performance, 6 Cr. 219, I, 432. 
Declaration on note must state date, 7 Cr. 217, I, 505. 
Contract given in evidence must conform to declaration, 7 Cr. 217, I, 

504. 
General issue raised by denial of contract, 8 Cr. 35, I, 594. 
In ejectment interest need not be amount claimed in declaration, 9 

Cr- 153, I, 652. 
Defendant entitled to Judgjuent if answer not contradicted, 9 Cr. 374, 

1,668. 
Evidence of Joint assumpsit in suit against partner, 1 Pet 316, II, 

702. 
Objection to variance must be taken before trial, 1 Pet. 317, II, 702. 
Held no variance in particular case. 6 Pet. 6, 7, III, 213. 
Party has right to instruction as to variance, 7 Pet. 607, III, 403. 
Violation of contract if set up, must be averred, 13 Pet. 380, III, 844. 
Variance cannot be set up after judgment, 15 Pet. 117, IV, 101. 
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10. AIDER OP DEFECTS BY VERDICT AND WAIVER. 
Failure to allege value cured by verdict, 3 Dall. 368, 1, 51. 
Substantial defects not cured, 7 Cr. 164, I, 494. 
Verdict ctires surplusage, 1 Pet. 23, II, 650. 
Improper allegation of general breach cured, 1 Pet. 68, II, 66L 
Verdict cures formal defects, 4 How. 145, IV, 494. 
Cures failure to allege time, 4 How. 167, IV, 495. 
Objection to demurrer waived by trial on merits, 11 Pet. 85, HI, 647. 
Failure to object to jurisdiction at proper time held waiver, 12 Pet. 

64,111,705.^ 
Amendment of rejoinder after demurrer thereto Is waiver, 5 How. 51, 

IV, 541. 

FLEDGE. 

Of warehouse receipt. See Warehousemen. 
In Louisiana conveyance to secure money borrowed is pledge, 11 Pet. 

377-393, HI, 680. 
Assignment of pledged stock conveys equitable interest, 3 How. 511, 

IV, 445. 

POLICE POWER. 

Of states as Incidentally affecting commerce. See Commerce, 2. 

Under constitution. See Constitutional Law, 4. 

POLITICAL QUESTIONS. 
Power of courts to determine. See Constitutional Law, 3, c, 2. 

POSTOFFICE. 
Appeal from order of postmaster-general. See Appeal and 

Error, 3, d. 
Notice by mail of dishonor. See Bills and Notes, 5, f. 
Jurisdiction of circuit court of suit on postmaster's bond. See 

Courts, 6, h. 
Form of indictment for offenses against postal laws. See Indict- 
ment and Information. 
Mandamus against postmaster-general. See Mandamus, 2. 
Postmaster not liable for negligence of assistants, 7 Cr. 269, I, 511. 
Pleading necessary in such charge, 7 Cr. 269, I, 512. 
Witness cannot testify as to effect of instructions, 7 Cr. 270, 1, 512. 
Postmaster-general may take bond to secure money due, 12 Wheat. 

150, 151, II, 551. 
Act of postmaster-general in suspending credits discretionary, 3 

How. 97, IV, 396. 
Mail coaches exempt from payment of tolls, 8 How. 170, IV, 407. 
Exemption extends only to mails and employees, 3 How. 170, IV, 

407. 
And to coaches actually necessaiy for mails, 3 How. 171, IV, 407. 
Toll on mail-coach passengers alone is void, 3 How. 744, IV, 477. 
Postmaster-general determines frequency of mails, 3 How. 745, IV, 

478. 
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Act regulating liabflity of postmasters construed, 1 Pet. 324, II, 703.. 
Act exonerating sureties in certain cases construed, 7 How. 687, 688.. 

IV, 735. 
Instructi^'ns to employees must be strictly observed, 9 How. 618, IV.. 

880. 

. FOWEB OP ATTORNEY. 
See Principal and Agent, 1, 3, a. 

POWEBS. 

Under constitution. See Constitutional Law, 3. 

Of corporations. See Corporations, 7. 

Of executors and administrators. See Exe<*utors and Adminis- 
trators. 

Of municipal corporations. See Municipal Corporations, 

Of officers generally. See Officers, 3. 

Under will. See Wills, 4, f. 
Powers coupled with interest irrevocable, 4 Wheat. 700, I, 9G1, 
Power to convey executed with same formality as deed, 6 Wheat. 

578, II, 101. 
Power coupled with interest survives person, 8 Wheat. 203, II, 104. 
Interest must be in thing itself, 8 Wheat. 204, II, 164. 
Power of sale must be exercised as prescribed, 8 Wheat. 535, II, 200. 
Recital of power to sell unnecessai'y, 4 Pet. 98, III, 98; 6 Pet. 618^ 

619, III, 300. 
Power not extinguished by trustee's death, 10 Pet. 565, III, 618. 
Power implies all usual means of performing, 8 How. 468, IV, 796. 

PBE-EMPTION. 

See Public Lands, 2. b, 1. 

PBEFEBENCES. 

In assignment. See Assignment for Benefit of Creditors, 1. 
Of creditors in banltruptcy. See Bankruptcy, 3, a, 

PBESCIUPTION. 

See Adverse Possession; Limitation of Actions, 

PBESXTMPTIONS. 

See Evidence, 3. 
Of grant. See Adverse Possession. 
In actions on bills and notes. See Bills and Notes, 7, g. 
Of payment of bonds. See Bonds. 
Against carrier in case of accident. See Carriers, 3. 
As to citizenship. See Citizens. 

As to constitutionality of statutes. See Constitutional Law, 2, b. 
As to regularity of de facto officer's acts. See Corporation, 6. 
In favor of jurisdiction. See Courts, 1, 
Of dedication. See Dedication, 1. 
As to regularity of bill of exceptions. See Exceptions, BUI of. 
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In favor of validity of judgment. See Judgment, 9. 

Of validity of official acts. See Officers, 3. 

Of payment. See Payment, 4. 

Of validity of patents and grants. See Public Lands, 2, 1. 

In favor of validity of statutes. See Statutes^ 1. 

• 
PRINCIPAL AND AGENT. 
See, also. Factors. 

Auctioneer as agent See Auctions and Auctioneers. 

Power of agent to accept bill of exchange. See Bills and Notes, 
1, c. 

Sufficiency of notice by agent. See Bills and Notes, 5^ f. 

Powers of corporation agents. See Corporations, 6. 

Agent as party In equity. See Equity, 3. 

Answer of agent as evidence against principal. See Equity, 5. 

Declarations of agent admissible against principal. See Evi- 
dence, 5, a. 

Orders drawn by agent on principal as evidence. See Evidence, 
5, e. 

Admissions of agent as evidence. See Evidence, 7. 

Authority of agent to abandon vessel. See Insurance, 3, f. 

Liability of agent for money received. See Money Received. 

Construction of agent's powers generally. See Powers. 

Claim of agent as setoff against principal. See Setoff and 
Counterclaim. 

Master ot- vessel as agent See Shipping, 4. 

1. CREATION, EXISTENCE, AND TERMINATION OF RELA- 
TION. 
Principal not bound to accept bill drawn by agent, 1 Pet 289, II. 605. 
Subagent liable directly to principal, when, 1 How. 237, 238, IV, 245; 

3 How. 770, IV, 480. 
Evidence of authority necessary to render principal liable, 5 How. 

51, IV, 541. 
Power to execute deed Includes authority to covenant, 8 How. 469, 

IV, 796. 
Power of attorney revoked by death, 8 Wheat. 201, II, 162; 1 Pet. 

9, II, 642; 4 Pet 344, III, 122. 
Irrevocable when security for performance of act, 8 Wheat 202, II, 

163. 

2. MUTUAL RIGHTS, DUTIES, AND LIABILITIES. 

A, Execution of Agency. 
Foreign agent buying on own credit retains title, 1 Wheat. 211-215, 

I, 686, 687. • 
Every prerequisite to exercise of power must be shown, 4 VHieat. 79, 

I, 817. 
Agent acquiring title through defect in prlncipars title holds a» 
trustee, 6 Wheat. 496, II, 92; 10 Pet 281. Ill, 569. 
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Money paid by agent not advances, when, 1 Pet. 288, II, 695. 
Certificates of amounts due have effect of general statement, 1 Pet 

316, II, 702. 
Bffect of collusion with agent in protesting overdrafts, 3 Pet. 429, 

III, 80. 
Principal not liable If agent's power limited, 3 Pet 430, III, 81. 
Agent acts according to lex loci contractus, 9 Pet. 627, 630, III, 530. 
Authority to collect implies authority to sue, 10 Pet. 169, III, 577. 
Actual loss from agent's neglect recoverable in damages, 3 Pet 85, 

86, III. 25. 
Measure for breach of orders is actual loss, 8 Pet. 85, III, 24. 

B. Compensation of Agent, 
Subagent cannot retain money to satisfy debt due from agent, 3 
How. 770, IV, 482. 

3. RIGHTS AND LIABILITIES AS TO THIRD PERSONS. 

A, Powers of Agent, 
Agent must follow Instructions, 3 Or. 439, 440, I, 254; 3 Pet 79, III, 

23. 
Cannot bind principal in excess of powers, 3 Wheat. 144, I, 761; 12 

Wheat 413, II, 594; 1 Pet 287, II. 695; 3 Pet. 428, III, 80. 
Principal bound to extent of authority conferred, 5 Wheat. 337, II, 

38; 12 Wheat. 469, 470, II, 612. 
Power of attorney authorizes to act in name of party, 8 Wheat 203, 

II, 164. 
Power to sell does not authorize relinquishment to state, 5 Pet. 348,' 

III, 178. 

' Instrument must be executed in principaPs name, 5 Pet 350, III, 178. 

I Delegated power cannot be delegated. 5 Pet 395, III. 185. 

I Effect of agreement to consign only to principal, 1 Pet 287, It, 695» 

Principal may be estopped to deny agent's authority, 1 Pet 290, II, 

696. 
Manager having power to buy may charge principal, 1 Pet. 315, II, 

702. 
Personal liability not excluded by description as agent, 8 Pet. 177, 

III, 439. 
Acts within authority are acts of principal, 2 Pet. 364, II, 846. 

B, Unauthorized and Wrongful Acta, 
Payment of Judgment after notice of appeal wrongful, 3 Dall. 87, I, 

25. 
Principal' not liable for .agent's personal promise, 3 Or. 509-511, I, 258. 
Acts in excess of powers not binding, 1 Pet. 290, II, 695. 
Purchases on credit do not bind principal, when, 3 Pet. 429, III, 80. 
Agent having power to receive payment on account cannot receipt 

In full, 6 How. 162, IV, 622. 
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(7. Ratifleation. 
Subsequent ratification equivalent to originaf authority, 9 Cr. 161, I, 

654; 8 Wheat. 363, II. 190; 6 Pet. 644, III, 305; 16 Pet. 330, IV, 

175. 
Ratification implied if principal accepts benefit, 3 Pet. 81, III, 24, 8 

How. 157, IV, 766. 
Principal must have knowledge of material facts, 3 Pet. 76, 82, IIX» 

23; 9 Pet. 629, III, 530. 

D. Notice to Agmt, 
Is notice to principal, 1 Pet 309, II, 700; 1 Wheat. 446, I. 707; 4 

Wheat. 487, I, 902. 
Person employed by grantor to draw deed not agent of grantee, 4 

Wheat 487, I, 903. 

PRINCIPAL AND SURETY. 

See, also. Indemnity. 
Form of Judgment in joint action against sureties. See Action. 
Parties to appeal from judgment. See Appeal and Error, 5. 
Liability on appeal bonds. See Appeal and Error, 13. 
On army contractor's bond. See Army and Navy, 6. 
On bond of bank ofilcer. See Banks and Banking. 
On bond of revenue collector. See Customs Duties, 3. 
Delivery of bond as escrow. See Escrow. 
Liability on ofi^cial bonds. See Officers, 4. 
On postmaster's bond. See Postofllce. 

Liability of sheriff's surety for escape. See Sheriffs and Con- 
stables. 
Liability on bonds of federal officers. See United States, 2, b. 
On marshal's bond. See United States Marshals. 
Principal as witness against surety. See Witnesses, 1. 

1. CREATION AND EXISTENCE OF RELATION. 
Principal estopped to show himself surety, 10 Pet 265, III, 568; 14 

Pet. 208, IV. 47. 
Surety estopped to deny recitals, 10 Pet. 365, III, 581. 
Consideration to principal sufficient to bind surety, 15 Pet. 314, IV, 

113. 
Rule for construction of bond stated, 16 Pet. 537, IV, 207. 
I*artncr cannot prove insertion of copartner's name as surety was 

mistake, 6 How. 299, IV, 647. 
Want of consideration must be pleaded in bar, 7 How. 583, IV, 718. 

2. NATURE AND EXTENT OF LIABILITY. 
Sureties' contracts construed strictly, 9 Wheat. 703, II, 322; 6 How. 

298. IV, 646; 9 How. 01, IV, 819. 
Surety not morally bound if not legally bound, How. 94, IV, 820. 
Surety of officer liable to directors individually, 1 Wheat. 91, I, 677. 
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Sureties liable for default until actual removal of corporation officer^ 

12 Wheat. 514, II, 623. 
Kffect of verbal agreement to reimburse bail of debtor's surety, 5 

How. 102, IV^ 547. 

3. DISCHARGE OF SURETY. 
Alteration of bond discharges surety, 4 Cr. 62, I, 264; 8 Wheat. 85, 

II, 159; 9 Wheat. 703, II, 314; 14 Pet. 208, IV, 47. 
Extending time to principal discharges, 10 Pet. 264, III, 567. 
But see 14 Pet. 207, IV, 47; 5 How. 208, IV, 559. 
Alteration by consent does not discharge, 9 Cr. 37, I, 629. 
Sureties discharged from judgment for penalty, how, 12 Wheat 515,, 

II, 623. 

Surety cannot claim right to apply payments, 5 Pet. 170, III, 165. 
Release of debtor from imprisonment does not discharge, 5 Pet. 185^ 

III, 166. 

4. RIGHTS AND REMEDIES OF CREDITORS. 
Objection to nonjoinder waived by plea to merits, 1 Pet 73, II, 665. 
After judgment against sureties, principal may be discharged, 1 Pet 

80. II, 665. 
Notice to surety sufficient if facts substantially stated, 1 Pet. 685^ 

II. 791. 
Creditor should levy first against principal if judgment joint, 5 Pet 

114, III, 160. , 

Ijiabillty of joint obligors who are in effect sureties, 14 Pet 207, 208, 

IV, 46. 

Election to sue jointly bars several suits, 9 How. 91, 94, IV, 819-821* 

5. RIGHTS AND REMEDIES OP SURETY. 
Surety discharging debt succeeds to creditor's rights, 12 Wheat. 596, 

II, 637; 5 How. 102, IV, 547. 
May sue in assumpsit for reimbursement, 5 How. 102, 103, IV, 548. 
Joint surety has right to contribution, 12 Wheat. 597, II, 638. 

PBIOBITIES. 
Of United States in bankruptcy. See Bankruptcy, 3, b; 
Of creditors of deceased persons. See Executors and Adminleh 
trators, 5, b. 

PRIVATEERS. 

See War, 12. 

PRIVILEGED COMMUKICATIOKS. 

See Libel and Slander. 

PRIVITY. 

Effect of estoppel. See Esrtoppel. 
Notei on U. S. Report»— 18 
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PBIZE. 
See Neutrality Laws; War. 
Admiralty jurisdiction. See Admiralty, 1, a, k. 
Bvidence in prize cases. See Admiralty, 5. 

PBOBATE. 

See WlUs, 3. 

FKOBATE COURTS. 

See Courts^ 5. 

PROCESS. 

In admiralty. See Admiralty, 3. 

On appeal. See Appeal and Error, 6, c. 

Appearance as waiver. See Appearance, 

Adoption of state process by federal courts. See Courts, 6, e, 1. 

In supreme courts. See Courts, 6, g, 1. 

In equity. See Equity, 3. 

Against state. See States, 6. 

Stipulation as substitute for. See Stipulation. 
Marshal must serve as soon as possible, 6 Cr. 191, I, 428. 
Notice necessary to bind party, 9 Cr. 144, I, 649. 
Bight weelis* publication insufficient if two months prescribed, 2 Pet 

215, II, 828. 
Service by publication in District of Columbia, 2 Pet 489, II, 864. 
Statute authorizing publication must be strictly followed, 4 Pet 473, 

475. III. 135; 9 How. 350. IV, 854. 
Service may be on counsel, when, 8 Pet. 3, III, 414. 
Property attachable to compel appearance, when, 12 Pet 330, III, 

736. 

PROHIBITION. 

Appeal from order granting or refusing. See Appeal and Error, 
3. d. 
Disobedience constitutes contempt, 3 Dall. 87, I, 26. 
Supreme court may issue to district court, 3 Dall. 129, I, 28. 
But only where latter sitting in admiralty, 3 How. 322, IV, 425. 
Proceeding to obtain writ is suit, 2 Pet 464, II, 858. 
Application must show want of jurisdiction, 3 How. 308, IV, 422. 

PROMISSORY KOTES. 

See Bills and Notes. 

PROPERTY. 

Rights under treaty. See Treaties, 6. 

Protection by constitution. See Constitutional Law, 6. 
Title governed by lex rei sitae, 7 Cr. 116, I, 486; 6 Wheat 579, II, 

100; 9 Wheat. 570, II, 287; 10 Wheat. 201, II, 412. 
Remedies governed by same law, 3 Wheat. 219, I, 769. 
State cannot prescribe mode of conveyance In another state, C, Pet. 

400, III, 269. 
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Inchoate title to. land is property, 9 Pet. 133, III, 494. 
"Property" denned, 12 Pet. 436, III, 745. 

Identity of property necessary for seisin, 10 Pet. 157, IV, 156. 
Incidents follow title, 16 Pet. 492, IV, 195. 

PBOTEST. 
For nonpayment of negotiable paper. See Bills and Notes, 6, a. 

PUBLIC LANDS. 

Analysis of Title. 

1. GOVERNMENT OWNERSHIP AND COKfTROL, 

2. SURVEY AND DISPOSAL OF LANDS. 

A. Survey. 

1. General rules. 

2. Private survey Sw 

3. Surveyor's certificate as evidence. 

B. Entries, sales and possessory rights. 

1. Rights acquired by occupancy. 

2. Requisites and validity of entry. 

3. Sufficiency of location. 

4. Abandonment 

0. Donations and bounty lands. 

D. Reservations. 

E. School lands. 

F. Swamp and overflowed lands. 

G. Grants to states for Internal improvements. 
H. Proceedings of land officers. 

1. Grants and patents. 

1. Grants in general. 

2. Construction and operation of patenta 

3. A^alidity of patents. 

4. Confirmation of inchoate titles. 

J. Remedies in case of fraud or mistake, etc. 
K. Conveyances. 

3. DISPOSAL OF STATE LANDS. 

4. COLONIAL AND PROPRIETARY GRANTS. 

5. SPANISH, FRENCH AND BRITISH GRANTS 

A. Spanish grants. 
L Validity. 

2. Construction and operation. 

B. French grants. 

C. British grants. 

D. Confirmation acts and proceedlnga 

1. In general. 

2. Acts and authority of commissioners. 
8. INDIAN LANDS. 

Cross References. 
Assignment of warrants. See Assignments, t, 
Boundaries of grants. See Boundaries. 
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Jurisdlctioii of federal courts to determine dadmsw See Courts^ 

Secondary eyidence of lost warrant. See Eridence, 6. b. 
Certified copies of Spanisli grants. See Eridence, 10, b. 
Interests subject to execution. See Eb^ecution, 3. 
Bights of Indians und^ treaty. See Indians. 
>Iineral lands. See Mines and Minerals. 
Power of state to tax. See Taxation, S. 

1. GOVERNMENT OWNERSHIP AND CON'TROU 
Congress has exclusive power of control, 12 Pet. 448, III, 748; 13 Pet 

516, III, 864; 15 Pet. 421, IV, 121; 4 How. 185, IV. 497. 
May declare effect of titles from United States, 13 Pet. 450, III, 851. 
Compromise between state and United States held binding, 6 Or. 142, 

I. 420. 
Vacant lands vested in crown, 8 Wheat. 595, II, 204. 
Issuing of grant is not conclusive of power, 10 Pet. 731, III, 632. 
I^blic grant cannot impair title of another, 6 Pet. 738, 741, III, 326. 
Virginia deed of cession passed title to United States, 6 Pet. 675. Ill, 

311. 
Spanish treaty of 1819 passed only ungranted lands, 6 Pet. 735, III, 

325. 
By treaty of 1803 United States acquired perfect title, 10 Pet 330, 

III, 575. 

Cession of Louisiana passed title to ungranted land, 2 How. 375, IV» 

341. 
Cession of Georgia thus operated, 3 How. 222, IV, 410. 
Title to Northwest Territory held by cession, 3 How. 224, IV. 41K 
Power to grant land is political, 4 How. 461, IV, 515. 
Burden on claimant to show land previously granted, 7 How. 847^ 

IV, 753. 

Land grants of de facto government depend on right, 9 How. 153, 

IV, 826. 
Recognition of grant as title is political function, 7 How. 592, IV, 

719. 
Land subject to state laws after title passes, 13 Pet 517, III, 867. 
Whether title passes determinable by federal laws, 13 Pet. 517, HI, 

867. 
Injunction lies to restrain waste on public lands, 3 How. 133', IV^ 

403. 
Cutting of timber indictable, 9 How. 355, IV, 856. 

2. SURVEY AND DISPOSAL OF LANDS. 

A» Survey. 

1. General Rules. 
Including surplus land does not vitiate, 5 Or. 253, I, 844. 
Vendee cannot maintain action for excess, 8 Cr. 379-381, I, 617. 
Surveyor may make plat from deputy's notes, 5 Or. 247, I, 343. 



PUBLIC LANDS, 2. 197 

Virginia act requiring surveyor to record is directory, 5 Cr. 242, I, 

343. 
Rule for surveying land on given base, 6 Cr. 165, I, 425. 
Act extending time for surveys held valid, 2 Wheat. 325, I, 742. 
Survey made by deputy is valid, 3 Wheat. 598, I, 807. 
Act of 1807 relating to Virginia warrants construed, 7 Wheat. 27, II, 

114. 
**Survey" used in that act deiined, 1 Pet 635, II, 784. 
Description by surveyor is part of grant, 3 Pet 96, III, 27. 
Office survey not evidence of surveyor's intention, 3 Pet. 97, III, 27. 
Validity of survey not affected by failure to record, 3 Pet 338, III, 

71. 
Survey limits claim of locator, 4 Pet 340, III, 122. 
In Virginia land may be relocated after survey, 4 Pet. 342, lit, 122. 
Effect of division of county on survey, 6 Pet. 346, III, 266. 
Act 1807 does not protect void surveys, 6 Pet 675, 676, III, 311. * 
Survey not completed by grant cannot aid defect in entry, 6 Pet. 676, 

III, 312. 
-Confirmation of survey containing excess is void, 8 Pet. 474, III, 470. 
Presumption favors Identity of land surveyed, 8 Pet 480, III, 471. 
Grant must show relation to river named in survey, 8 Pet. 482, III, 

471. 
Discrepancy in name of stream will not vitiate survey, 8 Pet. 187, 

III, 471. 
Omission of points designated not necessarily fatal, 8 Pet. 489, 490, 

III. 472. 

Claim under act 1824 must show land severed, 10 Pet. 331, IIT, 576. 
Want of survey does not impair grantee's title, 13 Pet. 134, III, 804. 
Survey not conforming with grant is void, 15 Pet. 182, IV, 105. 
Survey may be presumed from settlement, 15 Pet 283, IV, 112. 
Survey void if made at different place, 16 Pet 146, IV, 154. 
Withdrawal of objection not waiver of illegality, 16 Pet 166, IV, 

156. 
Grant by governor of Florida surveyable where granted, 16 Pet. 166, 

IV, 157. 

Appropriation complete when survey and notice returned, 3 How. 51, 

IV, 393. 
Practice is to survey land in square figures, 3 How. 663, IV, 469. 
Quarter section lines must be marlced, 3 How. 664, IV, 469. 
Rule for laying out fractional sections, 3 How. 664, 665, IV, 469. 
Subdivision in other manner void, 3 How. 665, IV, 469. 
I^nds must be identified by survey, 3 How. 671, IV, 470. 
Surveyor-general cannot split up surveys, 10 How. 555, IV, 933. 
Survey cannot be made if grant vague, 10 How. 557, IV, 933. 

2. Private Surveys. 
Private survey cannot prove boundary, 5 Wheat. 364, II, 40, 10 Pet 
335, HI, 576; 10 Pet 201, IV, 160; 4 How. 179, IV, 496; 4 How. 
457, IV, 515. 
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Survey ordered by Inhabitants of St. Louis held not binding, 4 How. 

447, IV, 514. 
Private survey merely indicated tract for action of Congress, 8 How. 

333, IV, 780. 
Act 1804 impliedly repealed by act 1805, 8 How. 333, IV, 780. 

3. Certificate of Surveyor as Evidence. 
Proves that warrant was in hands of surveyor, 5 Cr. 242, I, 342; 3 

Wheat. 597, I, 807. 
Admissible to Identify land. 5 Wheat 364, II, 41; 16 Pet. 147, IV, 155. 
Certificate is prima facie true, 16 Pet. 148, IV, 155. 
Omclal return has force of deposition, 16 Pet. 166, IV, 157. 
Is evidence that survey was at proper place, 16 Pet. 167, IV, 157» 
Plats and certificates have force of deposition, 16 Pet. 200, 201, IV, 

160. 

B. Entries, Sales, and Possessory Rights, 
1. Rights Acquired by Occupancy, 
Title commences with survey, 5 Cr. 254, I, 343. 
Survey under elder patent cannot impair rights under junior, 6 Cr. 

234. L 342. 
Prior improvement holds as against prior certificate, 9 Cr. 167, I, 655. 
Rights under appropriation not impaired by later grant, 2 Wheat 

205, I, 731. 
Warrant and survey give merely equitable title, 7 Wheat. 6, II, 109. 
Who is bona fide possessor of land, stated, 8 Wheat. 79, II, 154. 
Settlement and cultivation for proprietor sufficient, 1 Pet. 98, II, 669. 
Only prior entry prevails over prior patent, 2 Pet. 208, II, 827, 
Entry limited only by grant, 6 Pet. 64, HI, 224. 
Burden on party setting up adverse title, 8 Pet. 86, III, 423. 
Officer of United States may pre-empt land, 15 Pet 420, IV, 120. 
Settler limited to fraction of section located, 3 How. 666, IV, 470. 
Pre-emption right not liable to other claims, 3 How. 666, IV, 470. 
Patent cannot convey pre-empted lands, 3 How. 667, IV, 470. 
Equitable claim to land on public rivers recognissed, 4 How. 183. IV, 

496. 
Title acquired by fraud will not be protected, 7 How. 771, IV, 746. 
Act 1832 relating to riparian lands construed, 8 How. 68-70, IV, 758. 
Acts 1824 and 1844 as to trying titles construed, 8 How. 121. IV, 765. 
Pre-emption right is legal right, 9 How. 333, IV, 849. 
Right limited to quarter section improved, 9 How. 334, IV, 850. 

2. Requisites and Validity of Entry. 
Entry is commencement of title. 7 Wheat 215, 217, II, 134; 12 

Wheat. 588. II, 636. 
Warrant and survey give right of entry, 3 Dall. 457, I, 94, 
Entry by claimant Is to give notice, 1 Cr. 100, I, 111. 
Survey must be followed by entry, 1 Cr. 94-100, I, 111. 
Entry must be liberally construed, 6 Cr. 165, I, 424. 
In construing, rectangular form is to be preserved, 6 Or. 167, I, 424. 
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Entry must be certain, 1 Wheat. 142, 143, I, 683. 

Effect of amendment of entry, 4 Wheat. 495, I, 904. 

Entry dates from amendment, 10 Wheat. 166, II, 398. 

Intent of entry determinable from language, 11 Wheat. 218, 219, II„ 

473. 
Entry confined to lands previously offered at auction, 12 Wheat. 588, 

589, II, 636. 
Cannot be on lands previously appropriated, 12 Wheat. 590, II. 636.' 
Entry held to affirm legality of survey, 2 Pet. 209, II, 827. 
Entry subsequent to patent inoperative, 3 Pet. 337, III, 70. 
Location while fee in Virginia held invalid, 6 Pet. 675, III, 311. 
Surplus in survey does not vitiate entry, 7 Pet. 208, III, 365. 
Act 1836 applies to locations lawfully made, 2 How. 317, IV, 315. 
Settlement of location by jury conclusive, 9 How. 451, IV, 876. 
Entry may be In name of heirs of deceased generally, 2 Pet 208, II,: 

827. 
Location in name of deceased person void, 4 Pet. 345, III, 123; 6 Pet. 

261, III, 252. 

3. Sufficiency of Location. 
Land must be described so as to give notice, 5 Or. 224, I, 342; Ir 

Wheat. 133, I, 683; 2 Wheat. 208, I, 731; 4 Wheat. 492, I, 904; 10 

Wheat. 463, II, 440; 8 Pet. 77, III, 423. 
Objects called for must be notorious or easily found, 7 Wheat 161,» 

n, 132; 11 Wheat 217, 235, II, 473; 6 Pet 675, III, 312. 
Uncertainty is fatal to validity, 8 Pet. 87, III, 423. 
Uncertainty not vitiated by uncertainty of one call, 5 Cr. 228, I, 342; 

6 Cr. 165, I, 425. 
What are sufficient calls, discussed, 2 Wheat. 210-212, I, 731. 
Words "about" or "nearly" are to be rejected, 2 Wheat. 211, I, 731. 
Entry to be surveyed in square by cardinal points, 2 Wheat. 323, I, 

742. 
Natural objects provable by extrinsic evidence, 5 Wheat. 363, II, 40. 
Call for location In fork of stream held not satisfied, 9 Wheat. 575, 

II, 290. 

Call for previous survey sufficient, 10 Wheat 165, II, 398. 
Locative calls require greater precision than descriptive, 10 Wheat 

457, II, 439. 
Calls in entry govern subsequent location, 7 Pet. 215, III, 365. 
If object linown by two names, either is sufficient, 8 Pet. 85, III, 423. 
Entry in name of dead man sufficient under act 1807, 12 Pet. 298, 

III. 734. 

As between conflicting entries doctrine of notice discarded, 13 Pet 

454, III, 854. 
Claim to land in particular case rejected, 15 Pet. 89, 91, IV, 97. 
Inconsistent calls will be rejected, 3 How. 193, IV, 407. 
Mistakes will be corrected by courts, 3 How. 193, IV, 407. 
Survey to be located adjoiuing object called for, 16 Pet. 167, IV, 157. 
Identity of premises essential for seisin, 16 Pet. 157, IV, 156. 
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4. Abandonment. 
Survey may be abandoned after recording, 7 Wheat. 27, II, 113. 
"Lapsed land" under Virginia law defined, 5 Pet. 468, III, 192. 
€laim presumed to be abandoned after lapse of time, 6 Pet 772, III, 
333. 

C, Donations an4 Bounty Lands, 
CIrant conditioned upon settlement of certain number valid, when, 6 

Pet. 745, III, 329. 
Grant construed and held to be made on condition, 16 Pet. 202, IV, 

160. 
New Madrid location not complete until survey returned, 13 Pet. 448, 

III, 850. 

Defects in locating such grants held cured, 3 How. 52, IV, 394. 
New Madrid location could be made before offer for sale, 3 How. 53, 

IV, 394. 

But could not be on lands already reserved, 8 How. 366, IV, 782. 
Patent Issued on military warrant prima facie regular, 7 Wheat. 151, 

II. 131. 
Virginia act relating to military lands construed, 8 Wheat 365-370, 

II, 191. 
United States received Virginia land in trust, 1 Pet 635, II, 784. 
Could annex conditions to grants, 1 Pet. 635, II, 784. 
Amount to be appropriated determinable from warrant, 1 Pet. 636, 

II. 784. 

Act 1807 extending time for locating construed, 1 Pet 636, II, 784. 
Patent under warrant valid against patent of sale, 2 Pet 435, II, 856. 
Virginia had right to satisfy military warrants, 6 Pet. 675, III, 312. 
Warrant Issued by Virginia assembly embraced by act 1807, 6 Pet 
688, 689, III, 312. 

D, Reservations, 

lAuds surveyed are withdrawn from location, 1 Pet. 638, II, 785. 
No part of patent can include lands reserved, 5 Pet. 87, III, 157. 
Act of officer granting reserved lands is void, 13 Pet. 511, III, 860. 
Subsequent proclamation cannot Include lands reserved, 13 Per. 513, 

III, 862. 

Pre-emption operates to withdraw land, 15 Pet. 420, IV, 121. 
Patent issued through mistake may be recalled, 3 How. 460, IV, 438. 
Reserving acts of 1811 and 1832 construed, 2 How. 315, IV, 313. 
Location on reserved land confers no title, 2 How. 318, IV, 315. 
Reservation for military purposes withdraws land, 7 How. 193, IV, 

697. 
Mere floating claim not protected by act 1811, 8 How. 309, IV, 779. 

E. School Lands, 
Act 1812 construed, 12 Pet 455, III, 750. 
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F. Sioamp and Overflowed Lands. 
Act 1824 granting water lots to Mobile, construed, 16 Pet. 55, IV, 

140; 16 Pet. 246, 247, 263, IV, 164. 
Defendant allowed to show that lands included under patent were 

tide lands, 3 How. 220, IV, 410. 

G. Grants to States for Internal Improvements. 
Private acts presumed passed with reference to land embraced, 14 

Pet. 361, IV, 64. 
Cannot impair vested rights, 9 How. 335, IV, 850. 

H, Proceedings of Land Officers, 
Land must be sold by officer of district, 5 Cr. 99, I, 329. 
Sale mu9t be made by receiver, 7 Wheat. 205, II, 132. 

Acts of officers presumed regular, 1 Wheat 486, 487, I, 709; 1 

Pet. 669, II, 790; 4 Pet. 342, 343, III, 122; 6 Pet 727, III, 318. 
Action by commissioners bars action by recorder, 12 Pet. 454, III, 

749. 
Acts of registers and receivers conclusive, 13 Pet 511, III, 860; 9 

How. 332, IV, 845. 
Act of register in issuing warrant is ministerial, 15 Pet. 106, IV, 97. 
Act confirming commissioners' report vests title, 2 How. 316, IV, 

314. 
Receipt of purchase-money terminates power to sell, 3 How. 461, IV, 

438. 
Register cannot purchase lands in his district, 5 How. 49, IV, 540. 
Proof of entry need not be made in officers* presence, 9 How. 332, 

IV, 844. 
Registers and receivers cannot adjudicate titles, 8 How. 449, IV, 876. 

J. Grants and Patents. 

1. Grants in General. 

Grant to be subsequently surveyed vests immediate Interest, 2 

Wheat. 197, I, 728. 
Issuance raises presumption that necessary acts done, 5 Wheat. 304, 

II, 32. 

Description sufficient if land ascertainable, 6 Wheat. 362, II, 39. 
Presumption in favor of validity, 2 Pet 227, II, 828; 12 Pet 438, III, 

747. 
Invalidity of part does not render whole void, 2 Pet. 235, II, 829. 
Land must be capable of identification, 3 Pet. 96, III, 27. 
Grant conclusive against all but prior patentees, 6 Pet. 343, III, 2C4. 
Patent unnecessary if act conveys in words of present, 13 Pet. 516, 

III, 866. 

Excuse for nonfulfillment of conditions held insufficient, 12 Pet. 484, 

III, 752. 
Private grants construed, 14 Pet. 366. IV, 63. 
Grant void if caUs indefinite, 16 Pet. 157, IV, 156; 3 How. 786, IV, 

483. 
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2. Construction and Operation of Patents. 
Title passes with delivery, 8 Cr. 248, I, 610. 
Younger patent on elder entry prevails, 9 Cr. 98, I, 641; 4 Wheat. 491, 

I, 903. 

Plat annexed may correct repugnancies, 9 Cr. 179, I, 657; 4 Wheat 

452, I, 899. 
Patent confers constructive seisin, 7 Wheat. 30, 32, II, 114; 5 Pet. 

493, III, 194. 
Patent cures defective preliminary steps, 7 Wheat 214, II, 133. 
Patent is title from its date, 7 Wheat. 217, II, 135. 
Entry not sustainable as against earlier patent, 7 Wheat 215, II, 134. 
Patent based on commissioners' certificate held valid, 1 Pet 666, II, 

789. 
Regularity of preliminaries not questionable at law, 3 Pet 840, III,' 

71; 6 Pet 342, III, 263. 
Patent conclusive proof of authority, 6 Pet 728, III, 320. 
Patent conveys nothing by implication, 6 Pet. 738, III, 325. 
Land warrant prior to patent conveys equitable title, 15 Pet 108. 

IV, 98. 
Patent must be reasonably construed, 6 Pet. 345, III, 264, 
Patent merges location certificate, 13 Pet. 448, III, 851. 
State may adjudicate conflicting patents, 13 Pet. 451, III, 852. 
Nothing but patent can pass complete title, 13 Pet. 516, III, 865. 
Certificates of purchase protect purchasers* rights, 3 How. 461, IV, 

439. 
Patent inures to benefit of heirs, 10 How. 373, IV, 916. 
Agent taking patent in own name holds as trustee, 6 Cr. 170, I, 425. 

3. Validity of Patents. 
Patent presumptively valid, 9 Cr. 98, I, 641; 13 Pet. 448, III, 850. 
Obliteration of consideration will not avoid, 9 Cr. 97, I, 642. 
Conflicting claims subject to equity jurisdiction, 9 Cr. 99, I, 644; 13 

Pet 450, III, 852. 
Validity impeachable in equity for prior irregularities, 11 Wheat. 382. 

II, 504. 

Validity attackable at law where absolutely void, 11 Wheat. 384, II, 

504. 
Quaere, whether Impeachable for fraud, 3 Pet. 341, III, 71. 
Misnomer of call will not avoid, 3 Pet 344, IIT, 72; 6 Pet 345, III. 

264. 
l*atent to deceased person inoperative, 12 Pet. 298, III, 734. 
But see 7 How. 268, 271, IV, 705. 

Subsequent fraudulent acts cannot defeat, 14 Pet. 348, IV, 61, 
I'atent conclusive evidence of title, 13 Pet 451, III, 853. 
Patent for land previously granted is void, 2 How. 318, IV, 316; 8 

How. 233, IV, 771. 
Patent obtained by fraud, void, 2 How. 318, IV, 318. 
Question whether instrument operative is for court, 7 How. 847, IV, 

754. 



PUBLIC LANDS, 3, 4. 203 

4. Conflrraation of Inchoate Titles. 
Confirmation operates as grant de novo, 12 Pet. 454, III, 748; 2 How. 
344, IV, 338; 4 How. 464, IV, 516; 8 How. 308, IV, 778; 9 How. 
171, IV, 827. 
Effect of confirmation operating merely to relinquish government's 

title, 3 How. 56, IV, 394. 
Various confirmatory acts construed, ,12 Pet. 454, III, 748; 4 How. 
446, 448, 457, 464; IV, 514, 515, 516; 8 How. 122, IV, 765. 

J. Remedies in Case of Fraud or Mistake and Relief of Bona Fide Set' 

tiers, 

Caveat is remedy to prevent issue of patent, 1 Cr. 101, I, 112. 

Tortious act cannot deprive owner of rights,*7 Or. 191, I, 501. 

Senior entry based on mistake cannot prevail, 7 Wheat. 7, II, 109. 

Patent may be withheld for fraud or mistake, 3 How. 461, IV, 442. 

Fraud must be established by evidence, 9 How. 364, IV, 856. 

Caveat emptor applies where land previously sold, 11 Wheat. 359, II, 
498. 

\ Rule as to bona fides not applicable to purchasers of land warrants, 

f 6 Wheat. 560, II, 99. 



Ks Conveyances, 
Military land waiTant assignable, 3 Dall. 456, I, 95. 
Entry by assignee good, 9 Cr. 24, I, 628. 
f Purchaser of certificate acquires equitable title, 3 How. 406, IV, 428. 

J Pre-emption claims and Improvements subject to sale, 6 How. 288, 

I IV, 645. 

Belinquishment of pre-emption right not fraudulent, 6 How. 290, IV, 
645, 646. 

8. DISPOSAL OP STATE LANDS. 

Patent void if state had no title or officer no authority, 9 Cr. 99, I, 
I 642; 5 Wheat. 303, II, 31. 

■ Courts cannot substitute for prescribed acts, 1 Cr. 97-100, I, 111. 

i Grant from North Carolina held valid, 7 Cr. 479, I, 559. 

^ Entry under Virginia law held void for uncertainty, 5 Wheat 269, 

I 276, II, 24. 

(Georgia act of 1783 construed, 11 Wheat. 387-389, II, 507. 

Covenants will not be inserted by court, 3 Pet. 289, III, 63. 

Rule for construing grants by states, 16 Pet. 410, IV, 188. 

Kentucky title confirmed as against United States patent, 2 How. 
106-126, IV, 282. 

4. COLONIAL AND PROPRIETARY GRANTS. 
Crown had right to make grants in America, 16 Pet. 408, IV, 184, 
Scope of charter to Lord Fairfax, 7 Cr. 618, I, 585. 
Of original charter of Pennsylvania, 9 Wheat. 277, II, 246. 
Of grant by Charles II to Duke of York, 16 Pet. 409-416, IV, 184-190. 
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6. SPANISH, FRENCH AND BRITISH GRANTS. 

A. Spanish Grants, 
1. Validity. 
Instances where Spanish grants held void, having been made after 

cession, 2 Pet. 317, II, 841; 9 Pet. 169, III, 497; 12 Pet. 516, III, 

762; 14 Pet. 171. IV, 39; 1 How. 27, IV, 219; 3 How. 760, IV, 

478; 9 How. 170. IV, 826; 9 How. 149, 151. 152, IV, 824, 825; 9 

How. 170, IV, 826. 
Grants by Spain in East Florida recognized, 8 Pet 478-486, III, 471; 

9 Pet. 169, III, 497. 
Spanish grants confirmed by treaty, 8 Pet. 310, III, 456. 
Act of Spanish court before transfer held valid, 8 Pet. 310, III, 456. 
Recital in Spanish graift held not to affect validity, 8 Pet 448, III, 

467. 
Grant on condition reverts on failure of condition, 8 Pet. 461, III, 

469. 
Governor's decree after date fixed by treaty inoperative, 8 Pet 468, 

III, 468. 
Unconditional grant held valid, 8 Pet 477, 478, HI, 470, 471. 
Grant before treaty must have designated land. 8 Pet. 490, III, 472. 
Title by prescription recognized by Spanish law, 8 Pet 493, HI, 472; 

8 Pet. 494, III. 472. 
Grant by governor held valid, although survey not made, 9 Pet. 145, 

III, 496. 
Regulations of O'Reilly not in force in Upper Louisiana, 10 Pet. 341, 

III, 577. 

Spanish governor sole judge as to conditions, 10 Pet. 306, III. 574. 
Grant of Indian lands passed crown's title, 10 Pet. 305. III. 573. 
Cy pres applied to validate grant on condition. 10 Pet. 323, lit, 574. 
Spanish government recognized parol grants. 12 Pet. 447, 449, III, 

747. 
Florida treaty of 1818 construed. 12 Pet. 484. III. 753. 
Grant held void for failure to comply with condition, 12 Pet. 483, III, 

752; 13 Pet 84, III. 799; 13 Pet 86. III. 799. 
Spanish usage not applied by federal courts. 13 Pet. 83. Ill, 799. 
Grant held valid, although excess of land included. 15 Pet 138. IV, 

102. 
Grant containing no locative calls is void. 15 Pet. 223, 224, IV, 110. 
Ofllcial certificate evidence of genuineness of grant, 15 Pet 231, IV, 

.110. 
Grant held void where possession not taken, 15 Pet. 222, IV, 109; 15 

Pet 281, IV, 112. 
Grant held void for indefinite description, 15 Pet 283, IV, 111. 
If void for failure of condition, is void against United States, 15 Pet 

328, IV, 115. 
Document sanctioned by Spanish tribunal not questionable, 15 Pet. 

331, IV, 115. 
If void for uncertainty is void against United States, 15 Pet 334-335, 

IV, 115. 
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Spanish grant of 1809 construed, 14 Pet. 364, 406, IV, 6^. 

Grant void for uncertaintj, 16 Pet. 157, IV, 156. 

Grant not protected unless survey made before cession, 16 Pet. 159- 

161, IV, 156. 
Legal effect determined by Spanish law, 16 Pet. 199, IV, 159. 
Iniperfect titles binding on United States, 16 Pet. 232, IV, 163. 
Spain had power to determine consid<iration, 16 Pet. 232, IV, 163. 
Spanish ^grant excepted from act granting lots to Mobile, 16 Pet. 

263, IV, 165. 
Spanish grant after cession to France, 9 How. 478, IV, 878. 

2. Construction and Operation. 
Mere order of survey did not convey title, 12 Wheat. 601, II, 638. 
Governor determines merits of applicant, 1 How. 26, IV, 219. 
Imperfect title not maintainable against federal patent, 3 How. 788^ 

IV, 484. 
Contract between Carondolet and Maison Houge construed, 7 How. 

847-853, IV, 754. 
Spain reserved land on Mississippi, 8 How. 67, 68, IV, 757. 
Kecognition of private survey by commissioners binding, 8 How. 

337, IV, 780. 
"Lawful authorities" used In Florida treaty construed, 8 Pet. 449- 

451, III, 467. 
Inchoate titles subject to confirmation, 8 Pet. 450, III, 467. 
Power to grant in Louisiana in intendant after 3798, 8 Pet. 452, III,. 

468. 
Officers' power unrestricted by crown, 8 Pet. 455-457, III, 468. 
Specific grant surveyable after treaty, 8 Pet. 468, III, 469. 
Spanish governor's decree held to operate as grant, 8 Pet. 472. III,. 

470. 
Continuance of complete title not dependent on conditions, 8 Pet. 

489, III, 472. 
Titles given by deputy governor confirmed by governor, 9 Pet. 154,^ 

III, 496. 
Residue under grant surveyable where, 10 Pet. 324, 325, III, 575; 13 

Pet. 134, III, 804. 
Recital of consideration is not condition, 15 Pet. 139, IV, 102. 
Courts can only determine what has been granted, 15 Pet. 182, IV, 

105. 
Survey required confirmation by governor, 16 Pet. 200, IV, 159. 
Return of surveyor-general entitled to credence in federal courts, 16 

Pet 200, IV, 160. 
Rule for construing grants on river front, 16 Pet. 201, IV, 160. 
Survey on lands solicited by petitioner necessary, 16 Pet 233» IV, 

163. 

B, French Grants, 
Grant after cession to Spain void, 10 How. 623, IV, 937. 
Power of lieutenant-governor of Upper Louisiana discussed, 8 How. 

303, 305, IV, 777. 
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Unsurveyed concession Is not property, 8 How. 307, IV, 778. 
United States had power to refuse confirmation of imperfect titles, 

8 How. 307, IV, 778. 
Confirmation of concessions by Congress necessary, 8 How. 307, lY, 

778. 
Statutory requirements for title, stated, 9 How. 145, IV, 824. 
Confirmation could not validate void grant, 10 How, 626, IV, 038. 

C. British Cfranta. 
Grant after declaration of independence invalid, 12 Wheat. 528, II, 
626. 

D. Confirmation Acta and Proceedings Thereunder, 

1. In General. 
Congress could confirm title to tide lands, 14 Pet. 364, 365, IV, 64. 
Objection to confirmation cannot be made first on appeal, 8 Pet. 476, 

III, 470. 

Act 1830 relating to Florida lands construed, 15 Pet. 328, IV, 115. 
Confirmation will support ejectment, 2 How. 372, IV, 340; 8 How. 

341, IV, 781. 
Confirmation necessary to support against patent, 2 How. 375, IV, 

341. 
Statute limiting time for filing construed, 3 How. 54, IV, 394. 
Confirming act restricts grant to quantity specified, 3 How. 787, IV, 

484. 
Locality and extent necessary before decree could be made, 5 How. 

28, 29, IV, 539, 540. 
Legal title dates from confirmation, 8 How. 308, IV, 77a 
Survey conclusive on United States, 8 How. 313, IV, 779. 
Confirming act did not affect rights of prior locators, 8 How. 365, 

IV, 782. 

Where confilcting claims confirmed extrinsic evidence admissible, 9 

How. 445, IV, 875. 
Confirmation inures to benefit of execution purchaser, 10 How. 372- 

374, IV, 914. 
Claimant bound to aver and prove residence, 10 How. 625, IV, 938. 
Spanish grants owe force to confirming acts, 10 How. 643, IV, 938; 

12 Wheat. 536, 545, II, 627. 
Courts may pass upon Spanis?h titles, 6 Pet. 735, 743, III, 325. 
Will not require proof of government's authority, 6 Pet. 728, III, 320. 
Treaty of 1819 bound United States to confirm titles, 6 Pet 735, III, 

325. 
Treaty construed, 6 Pet. 741, 742, III, 327. 
Recording claim necessary, 6 Pet. 771, III, 332. 
Rejected claims submitted to court for adjudication, 7 Pet. 94, III, 

346. 
Court will presume officer's authority, 7 l*et. 94, III, 346. 
Objection that petitioner has conveyed to third person immaterial, 

7 Pet. 98, III, 34G. 
United States can malce no exceptions of grants, 8 Pet. 464, III, 469. 
(J rant conditioned on special use confirmed, 8 Pot. 475, III, 470. 
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British titles confirmed by Spain included, 8 Pet. 493, III, 472; 8 

Pet. 494, III, 472. 
Grantee not bound to show conditions performed, 9 Pet. 154, III, 496. 
Spanish title not affected by United States patent, 9 Pet. 236, III, 

502. 
Confirmation raises presumption of legality, 9 Pet 742, III, 538. 
Instances where grant confirmed, 10 Pet. 104, III, 550; 10 PeJ. 311, 

III, 594; 10 Pet. 308, III, 574; 13 Pet. 88, III, 7^; 14 Pet. 478, 

IV, 75. 

Treaty limited time for performance of conditions, 10 Pet. 322, 323. 

Ill, 574; 14 Pet. 348-352, IV, 61. 
Court presumes grant by proper oflicer, 10 Pet. 331, III, 576. 
Orant must be located within time prescribed, 10 Pet. 338, III, 577; 

12 Pet. 216, III, 726. 
Customs governing title before session noticed, 12 Pet. 484, III, 752. 
Treaty of 1819 operated as confirmation in some cases, 12 Pet. 747, 

III, 779. 

Grant in consideration of services confirmed, 13 Pet. 83, III, 798. 

Grant before cession always recognized, 14 Pet. 414, IV, 64. 

Grant to Mobile did not include Spanish grants, 1 How. 100, IV, 

225; 2 How. 602, IV, 367. 
Nor did New Madrid grants, 2 How. 315-317, IV, 313. 
Complete Spanish title not examinable by courts, 2 How. 372, IV, 

339. 
United States bound to confirm titles in Louisiana, 2 How. 374, IV, 

340. 
Court cannot vary order of confirmation, 2 How. 457, IV, 351. 
Grant held void for failure to record, 3 How. 55, IV, 394. 
Assignee could obtain confirmation in own name, 8 How. 337, 341, 

IV, 781. 

Spanish title exempt from impairment by government, 9 How. 445, 
IV, 876. 

2. Acts and Authority of Commissioners. 
BflPect of confirmation of commissioners* reports, 6 Pet. 713, 714, III, 

317. 
Commissioners could not annul titles, 8 Pet. 445, III, 466. 
Order of survey must conform to decree, 9 Pet. 172, III, 497. 
Confirmation deemed in favor of claimant, 12 Pet. 458, III, 750. 
Commissioners could adopt private surveys, 8 How. 333, IV, 780. 
Grant may be corrected for errors in survey, 8 How. 339, IV, 7S1. 
Private survey adopted fixes locality, 8 How. 363, IV, 782. 
Rules regulating proceedings stated, 9 How. 146, 147, IV, 824. 
Certificate necessary to complete confirmation, 10 How. 643, IV, 938. 
Decision allowing indemnity is conclusive, 7 Wheat. 244, II, 135. 
Certificate is equivalent to patent, 6 Pet. 723, 724, III, 318. 
Decision reviewable by courts, 7 Pet. 89, 90, III, 345. 
Recorder succeeded to powers of commissioners, 12 Pet. 453, III, 

748. 
Decisions under Georgia cession final, 3 How. 761, IV, 478. 
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e. INDIAN LANDS. 
Indian lands not putUc lands, 1 Wheat. 122-124, I, 682; 1 Wheat. 158,. 

I, 684. 

lieservation of Indian lands did not alter state boundary, 6 Cr. 142,. 

143, I, 418. 
British right to Indian lands passed to United States, 8 Wheat. 584,^ 

11, -203. 
Surveys on Indian lands void, Wheat. 675, 676, II, 313. 
Lands subject to entry after purchase from Indians, 9 Wheat. 676,. 

II, 313. 

Patent void as to part in Indian territory, 9 Wheat. 677, 678, II, 314; 

9 Pet. 680, III, 534. 
But valid as to residue, 2 Pet. 235, 236, II, 829. 
Effect of extinguishment of Indian title, 2 Pet. 368, II, 849; 9 How. 

364, 365, IV, 857. 
No definite Indian lands in Florida. 9 Pet. 745, III, 538. 
Fee in crown; occupancy in Indians, 9 Pet 745, III, 538. 
Purchases from Indians passed title, 9 Pet. 748, III, 539. 
Spain considered Indian right as one of pi'operty, 9 Pet 752, III, 539. 
Indians in Florida held property right, 9 Pet 756, III, 539. 
Patent passed title subject to Indian rights, 13 Pet 201, III, 817; 14 
I Pet. 14, IV, 8. 

Entry void if made before Indian title extinguished, 14 Pet. 14, IV, 8. 
Right to reserve does not require location, 2 How. 590, IV, 366. 
, Sale of lanil previously reserved void, 2 How. 590, IV, 366. 

Righf under treaty cannot be impaired by forcible eviction, 2 How^ 

590-591, IV, 366. 

PUBLIC NUISANCE. 
See Nuisance. 

PUIS DARREIN CONTINUANCE. 
See Pleading, 4. 

QUIA TIMET. 
See Quieting Title. 

QUIETINQ TITLE. 

Jurisdiction of equity. See Equity, 1, a. 
Equity will decree cancellation, when, 6 Pet 98, III, 234. 
Nature of judgment on bill quia timet, 6 Pet. 100, III, 236. 
Costs not allowed on dismissal, 6 Pet. 100, III, 235. 
Bill dismissed where deed void on face, 6 Pet 100, III, 236. 
Bill may pray for injunction and for cancellation, 3 How. 463, IV,. 

442. 

QUO WARRANTO. 
To try title to office maintainable only by government, 5 Wheat. 292^ 

II, 30. 

RAILROADS. 

See Carriera. 
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BEAL ACTIONS. 

Amount recoverable under writ of right, 8 Or. 243, I, 612; 3 Pet. 

134, 135, III, 36. 
Nontenure pleadable in abatement, 8 Cr. 243, I, 612. 
Statute reforming writ does not affect right to plead, 8 Cr. 243, I, 

612. 
Title in third person no defense, 8 Gr. 250, I, 613; 7 Wheat 33, II, 

114. 
Persons claiming by distinct titles cannot be joined, 8 Cr. 250, I, 608. 
Tenant may disprove defendant's seisin by showing title in third 

person, 7 Wheat 29, II, 114; 3 Pet 133, III, 36. 
Demandant must show seisin in fact or law, 7 Wheat. 30, II, 314. 
Claimant may assert all titles in same bill, 9 Wheat. 504, II, 272. 
Evidence admissible on behalf of demandant, 12 Pet. 176, III, 721. 
Demandant must recover on own title, 8 How. 233, lY, 772. 

BESCISSIOK. 

For fraud. See Fraud, 1. 

Of contract of sale. See Sales, 2. 

Of contract to purchase land. See Vendor and Purchaser, 2. 

BECOKDS. 

In appellate court See Appeal and Error, 9. 

Constitutionality of retrospective acts. See Constitutional Law, 
7, e, 1. 

Records of deeds. See Deeds, 2. 

Records as evidence. See Evidence, 10. 

Of Judgment. See Judgment, 4. 

Of mortgages. See Mortgages, 2. 

Of wills. See Wills, 4, f. 
Instrument ordered recorded is deemed to be so, 1 Cr. 161, I, 152. 
Virginia act does not comprehend absolute bills of sale, 1 Cr. 316, I, 

176. 
Courts may examine proof of registration, 7 Cr. 476, I, 558. 
Term ^'purchaser" in registry act construed, 1 Pet. 559, II, 766. 

BEFEBENCE. 

See Arbitration and Award. 
In matters of account See Account. 

Power of attorney to refer cause. See Attorney and Client. 
Auditors' report conclusive on court See Equity, 8. 
Exception must be specific and before master, 13 Pet. 366, III, 840. 
Court will require further report if report deficient, 13 Pet. 367, III, 
841. 

BEFOBHATIOK OF IKSTBUKEKXa 
Equity Jurisdiction. See Equity, 1, a. 
Policy will not be reformed if proof doubtful, 2 Cr. 444, I, 215. 
Equity will relieve if bond not conformable with agreement, 6 Cr. 
249, I, 437. 

Notes on U. S. Report*— 14 
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Agreement reformable if intent not shown, 1 Pet. 13, II, 642. 
Mistake of law not ground for reformation, 1 Pet 15, II, 645. 

BEIiEASE. 
Cannot be avoided for default of one party, 7 Cr. 19, I, 460. 
Possession of by debtor not sufficient evidence of execution, 8 Pet. 

35, III. 421. 
Belease will not prevent court from examining account, 16 Pet 278, 

IV, 166. 
Circumstances held to show duress, 16 Pet 279, 280, IV, 166. 
Release obtained from heirs by fraud set aside, 10 How. 186, IV, 
904. 

BELIOIOX 
Christianity as part of common law. See Common Law. 
Protection of religious liberty by constitution. See Constitu- 
tional Law, 5. 

BELIOIOUS SOCIETIES. 

Lands may be sold on joint consent of minister and vestry, 9 Cr. 54, 

I, 637. 

Rights of pewholders in Bpiscopal church stated, 9 Wheat 462, 463, 

II, 261. 

Committee may sue to enjoin disturbance of society's possession, 2 

Pet. 584, II, 878. 
Part of membership may sue on behalf of all, 2 Pet 585, II, 878. 

BEMAINDEBS. 

Created by will. See Wills, 4, c. 

BEMOVAL OF CAUSES. 

Congress may authorize removal before or after judgment, 1 Wheat 

350, I, C9& 
Judge has no discretion to withhold right, 16 Pet. 104, IV, 149. 
Action after refusal is coram non judice, 16 Pet. 104, IV, 149. 
Removal not regulated by state practice, 7 How. 844, IV, 752. 

BEFLEVIN. 

As means of recovering goods wrongfully attached. See Attach- 
ment. 

Against sheriff to recover property seized. See Sheriffs and 
Constables. 
Value in controversy in replevin determined how, 9 Wheat 528, II. 

273. 

BEFOBTS. 

Duty of court reporter to give certified copies. See Courts, 2. 
Reporter cannot copyright court's opinions, 8 Pet. 668, III, 486. 

BES JUDICATA. 

See Judgment, 10, 11. 
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BESFONDENTIA. 

See Shipping, 6. 

BESTITUTION. 

On reversal of judgment. See Appeal and Error, 12, c. 
Of property seized for violation of neutrality. See Neutrality 
Laws. 

BEVEBSIONS. 
Court may order sale to satisfy judgment liens, 13 Pet. 480, 483, III, 

856. 
Judgment is lien on reversionary estate, 13 Pet 481, III, 85^ 

BEVTVOB, BILL OE. 

See Equity, 4, e. 

BIGHT OF ENTBY. 
Devisable under statute. See Wills, 1. 

SALES. 
See, also. Judicial Sales. 
At auction. See Auctions and Auctioneers. 
Under power in will. See Executors and Administrators, 6. 
Of vessels. See Shipping, 2. 
For taxes. See Taxation, 6. 

1. REQUISITES AND VALIDITY OF CONTRACT. 
Bill of sale reciting consideration need not be signed by vendee, 12 

Pet. 162, III, 718. 
Does not convey title unless bona fide, 16 Pet. 220, IV, 162. 
Lex domicilii determines validity, 3 How. 514, IV, 447. 
Sale defined, 8 How. 544, IV, 801. 
Delivery of evidence of title suflicient, 8 How. 399, IV, 785. 

2. MODIFICATION AND RESCISSION. 
Concealment of extrinsic circumstances not ground for, when, 2 Pet. 

195, I, 727. 
Return or tender of return indispensable, 9 How. 662, IV, 835. 

8. PERFORMANCE. 
Title does not pass prior to delivery, 8 Cr. 275, I, 615. 
Acceptance by consignee necessary to pass title, 8 Cr. 361, I, 616. 
Consignment vests title in consignee, 8 How. 439, IV, 792. 
Title passes when article selected and set aside, 1 Wheat. 83, 84, 

I. 677. 
Title passes by delivery of security given, 1 Wheat. 84, I, 677. 

4. OPERATION AND EFFECT. 
Title vests in vendee on delivery to carrier, 8 Cr. 331-333, I, 015; 1 

Wheat. 39, I, 675. 
Effect of delivery to master at shipper's rJsli, 8 Cr. 419, I, 620. 



212 SALVAGE, 1. 

If shipped at consignor's risk he retains title, 8 How. 439, IV, 793. 
If caveat emptor applies equity will not relieve, 9 Wheat. 649, II, 

308. 
Product of original thing follows It on sale, 1 Pet. 448, II, 740. 
Market overt not recognized in United States, 10 Pet 176, III, 659. 

5. WARRANTIES. 
Warranty does not change sale into executory contract, 8 How. 401, 

IV, 788. 
Sale by sample implies warranty, 4 Wheat. 644, II, 306. 
Purchaser may retain and sue, or set up his defense, 9 How. 232, 

IV, 834. 
Quaere, whether warranty of title gives subsequent assignee right 

to sue, 5 Cr. 332, I, 368. 

6. REMEDIES OP BUYER AND SELLER. 
Value on day cause arose is measure of damages, 3 Cr. 800, I, 240; 

3 Wheat. 204, I, 767; 6 Wheat. 118, II, 57. 
Rule does not apply when, 3 Wheat. 204, I, 768. 
Vendee confined to action on warranty when, 12 Wheat. 193, II, 561. 
Breach of warranty without tender of return no defense, 12 Wheat. 
193, II, 560. 

7. CONDITIONAL SALES. 
Courts do not favor, 7 Cr. 237, I, 506. 

Contracts may be made defeasible at certain day, 7 Cr. 237, I, 505. 
Want of covenant to repay not evidence of conditional sale, 7 Cr. 237, 

I, 507. 
Offer to return rescinds contract, 12 Wheat. 193, II, 562. 

SALVAGE. 

Admiralty jurisdiction. See Admiralty, 1, b; 1, e. 
Appeals in suit for. See Admiralty, 9, b. 
Rights of apprentice. See Apprentices. 
Liability of underwriters. See Insurance, 3, k. 
Salvage money subject to lien. See Maritime Liens. 

1. RIGHT TO COMPENSATION. 
American recaptors entitled for rescuing from captors, 4 Dall. 84-36; 

I, 107; 1 Cr. 11, I, 108; 1 Cr. 31-39, I, 109. 
Amount allowable in such case stated, 4 Dall. 39-46, 1, 107. 
Intent with which capture made immaterial, 1 Cr. 34, I, 108. 
Owner of saving vessel entitled to share, 2 Cr. 269, I, 200. 
Embezzlement by salvor forfeits salvage, 2 Cr. 271, I, 200. 
Vessel must have derived advantage, 1 Cr. 22, 23, I, 108; 9 Or. 367, 

I, 668. 
Pilot entitled if acting outside of regular duties, 10 Pet. 121, III. 651. 
Seamen left on board entitled, 2 Cr. 269, I, 201. 
Not entitled if performing regular duties, 10 Pet. 122, III, 552. 
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Salvage allowed to officers and crew of aiined vessel, 15 Pet. 597, 

IV, 127. • 
Salvage forfeited by misconduct of salvors, 6 Wheat. 173, II, 70. 
Collusion with master to defraud owners forfeits, 15 Pet. 48, IV, 95. 

2. AMOUNT AND APPORTIONMENT. 
Common usage of commercial nations governs rate, 2 Cr. 268, 269, 

I, 199. 
Amount depends on circumstances, 8 Cr. 228, I, 608; 10 Pet. 119, III, 

550. 
Amount is discretionary, 4 Wheat. 99, I, 822; 10 Wheat 811, II, 420; 

10 Pet. 119, III, 550. 
Instance where fifty per cent allowed, 4 Cr. 365, 366, I, 300. 
Where one third allowed, 15 Pet. 597, IV, 127. 
Award by arbitrators must be fair, 15 Pet 45, IV, 95. 

SCIRE FACIAS. 
To revive Judgment against corporation. See Corporations, 9. 
To revive judgments generally. See Judgment, 13. 

SEAL. 
As importing consideration. See Contract, 1, c. 
Corporate seal. See Corporations, 3. 

SEAMEN. 

Admiralty Jurisdiction of suits for wages. See Admiralty, 1, g. 

Right to salvage. See Salvage, 1. 
Entitled to full wages when illicit voyage lost, 5 Pet 710, III, 210. 
Right to wages depends on freight earned, 5 Pet 711, III, 211. 
Crew entitled to wages while saving cargo, 10 How. 307, IV, 912. 
Joint contract by seamen never implied, 6 Pet 145, III, 240. 
Lien for wages covers whole ship, 5 Pet. 710, III, 210. 
Attaches to freight money if proceeds of ship exhausted, 5 Pet 711, 

III, 210. 
Cargo not subject to lien, 5 Pet 712, III, 211. 
Lien for wages has priority, 8 Pet 553, III, 478. 
In suit for wages interest allowable from commencement, 5 Pet. 713, 

III, 211. 
Seamen uniting in action in suit entitled to separate decrees, 5 Pet. 

714. Ill, 210; 6 Pet 146, 147, III, 240. 
Claim for wages prefen-ed to bottomry bond, 4 Cr. 332, I, 297. 

SEABCHES AKD SEIZUBES. 

Right of search. See War, 8, a. 

Seizures for violation of non intercourse laws. See War, 7, c. 
Doubt concerning construction of law authorizes certificate of prob- 
able cause, 5 Cr. 313, I, 305. 
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SETOFF AND COUNTEKCLAIM. 

In actions on bills and notes. See Bills and Notes, 7, c. 

Against United States. See United States, 5, c. 
Claim for unliquidated damages not subject of, 2 Or. 344, I, 207; 9 

Pet. 325, III, 508. i 

Claim against agent cannot be offset against principal, 8 Cr. 210, I, 

231. 
Maker may set off note against assignee, 6 Cr. 205, I, 429. 
Equity will not allow if demand stale, 2 How. 390, IV, 344. 

SHERIFFS AKD CONSTABLES. 

Power to complete execution after term of office. See Execu- 
tion, 3. 
Execution cannot be levied on money in sheriff's hands, 1 Cr. 183-137, 

I, 115. 
Replevin will not lie to recover property levied on when, 5 Pet 96, 

97, III, 157, 158. 
Discharge of prisoner procured by fraud is not escape, 1 Wheat 

461, I, 707. 
If sheriff permits escape bondsmen are liable, 16 Pet. 69, IV, 144. 
Evidence to show consent to escape, 16 Pet 70, IV, 144. 
Sufficient if record show finding by Jury, 16 Pet. 70, IV, 144. 
Pleading in action against sheriff for wrongful sale, 16 Pet 218, IV, 

162. 

SHIFFINQ. 
See, also. Admiralty; Collision; Salvage. 

Declarations of master as evidence. See Evidence, 7. 

Fraudulent conveyance of vessel. See Fraudulent Convey- 
ances, 1. 

Seaworthiness as material to Insurance risk. See Insurance, 3, ]• 

General average under insurance policy. See Insurance, 3, n. 

Liens. See Maritime Liens. 

Liability of cargo to seizure for piratical acts. See Piracy. 

Maritime torts. See Torts. 

1. REGULATION IN GENERAL. 
Condemnation necessary to vest title in United States, 3 Cr. 850-356, 

I, 250. 

Vessel forfeited for false oath as to residence, 8 Cr. 276, I, 615. 
Fraudulent register is ground for forfeiture, 3 Wheat. 609, I, 807. 
Evidence necessary to establish national character, 3 Wheat 635, I, 

811. 
License under act of Congress permits coasting, 9 Wheat. 212, 213, 

II, 228. 

Enrollment and registration distinguished, 9 Wheat. 214, 215, II, 227. 
Forfeiture overrides rights of subsequent purchaser, 9 Wheat 416, 

II, 254. 
"But not rights under maritime contracts, 9 Wheat. 416, 417, II, 254. 
Forfeiture for not recording avoided by compliance with act 9 

Wheat. 422, 425, II, 259. 
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Fraudulent sale under registry act binding between parties, 9 Wheat. 

423, II, 259. 
Exception in that act applies only to part owner, 9 Wlieat 426, II, 

260. 
Omission to register sale works forfeiture, 10 Wheat. 136, II, 392. 
Act requiring vessel to carry lights subjects to penalty, 5 How. 465, 

IV, 584. 
Act obligatory in United States waters, 5 How. 465, IV, 585. 
Master required to deposit papers with consul, 9 How. 378, 379, IV, 

858. 
"Arrival" of vessel construed, 9 How. 379, 380, IV, 858. 
Master not required to deliver papers unless entering for business, 9 

How. ,381, IV, 859. 
Navigation rights reciprocal as between nations, 10 How. 161, 172, 

IV, 903. 

2. TITLE AND TRANSFER. 
Vessel transferable by parol at sea, 4 Gr. 55-59, I, 264. 
Transfer at sea without change of papers does not aifect national 

character, 4 Or. 56, I, 264. 
Transfer evidenced by bill of sale, 6 Wheat. 239, II, 74. 
Assignment without delivery to secure debt not fraudulent, 4 Pet. 

150, III, 106. 
Ships* papers of no force if fraudulent, 15 Pet. 594, IV, 127. 
Bills of sale need not be enrolled in custom house, 16 Pet. 219, IV, 

162. 

3. CHARTERS. 
Charter-party does not render hirer owner pro hac vice, 1 Cr. 237-239, 

I, 164; 8 Cr. 50, I, 595. 

Rights and liabilities under charter-party dificussed, 8 Wheat. 632, 

II, 205. 

Contract of affreightment construed as other contracts, 8 Wheat. 634, 

II, 206. 

Charterer and master cannot by contract destroy owner's lien, 8 

Wheat. 636, II, 204. 
Shipper's contract subordinate to owner's if inconsistent, 8 Wheat. 

638, II, 206. 
Master cannot alter charter-party, 8 Wheat. 639, II, 206. 

4. MASTER. 
Master has lien on freight for debts due, 3 Cr. 158, I, 224; 5 Pet. 711, 

III, 211. 

Has no lien on ship for wages, 11 Pet. 184, III, 666. 

Master not bound to attempt recapture of vessel when, 9 Cr. 63, I, 

638. 
Owner estopped by acts to deny authority to condemn, 10 Wheat. 

118, 119, IT, 432. 
Offense of malting revolt defined, 11 Wheat. 418. II, 513. 
Master is agent in matters incident to employment, 12 Wheat. 412 

II, 594. 
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Master may sell vessel when necessary, 5 Pet. 620, 621, III, 205, 

206; 13 Pet. 400, III, 845. 
Must exercise sound discretion, 13 Pet 400, III, 846. 
Subsequent facts cannot disprove necessity for sale, 13 Pet. 401, III, 

846. 
Necessity must arise from Impending peril, 13 Pet. 401, III, 846. 
Master not bound to give notice of Intention, 13 Pet 401, 402, III, 846. 
Mny sell sails and rigging with hull, 13 Pet 402, III, 846. 
Master may compromise question of salvage, 15 Pet 45, IV, 05. 
Agreement of consortshlp extends to owners and crews, 3 How. 572, 

IV, 457. 
Master receiving definite compensation cannot trade on own account, 

6 How. 143, IV, 622. 
Rule governs after loss of vessel and charter of another, 6 How. 145, 

IV, 622. 
Gross negligence Is fraud on shippers, 6 How. 393, IV, 667. 
Barratry defined, 3 Wheat 170, note, I, 762; 3 Pet 232, III, 65. 
Gross negligence may evidence barratry, 3 Pet 234, III, 56, 
Master being owner cannot commit, 8 Cr. 50, I, 596. 

6. LIABILITY OF VESSELS AND OWNERS IN GENERAL. 
Owner liable for wrongful acts of master, 2 Wheat 327-335, I, 743. 
Majority owners may control voyages, 11 Pet. 183, III, 664. 
Owner responsible for negligence and incompetency of crew, 10 
How. 585, IV, 936. 

6. BOTTOMRY AND RESPONDENTIA. 
Owner bound by master's hypothecation, 1 Wheat 102, I, 680. 
Advances must be necessary to effect voyage, 1 Wheat. 103, I, 670. 
Creditor must distinguish between claims. 1 Wheat. 107, I, 681. 
Second bond cannot include previous invalid one, 1 Wheat 107, I, 

681. 
Power of hypothecation belongs to master alone, 9 Wheat. 416, 417, 

II, 255. 
Hypothecation cannot be made in home port, 9 Wheat 416, 417, II, 

256. 
Unless master falsely holds vessel up as foreign, 9 Wheat. 417, 418, 

11,258. 
Wrongful application of money does not affect validity, 1 Pet 436, 

437, II, 732, 733. 
Loan need not be made before departure of vessel, 1 Pet 437, II, 

732. 
Bond not Invalid because amount excessive, 8 Pet. 550, III, 476. 
Burden on owner to show hypothecation unnecessary, 8 Pet 551, III, 

477. 
Bond need not be given at time advances made, 8 Pet. 552, III. 478. 
Fraud in colluding with master renders bond invalid, 8 Pet' 552, III, 

47& 
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jDeviation without lender's knowledge does not invalidate, 8 Pet 553, 

III, 478. 
Holder has claim against owners for wages paid from fund, 8 Pet. 

553, III, 478. 
Owner cannot claim vessel of less value than appraised, 8 Pet. 654^ 

III, 479. 
Owners personally liable to extent of fund pledged, 8 Pet. 554, III, 

479. 
Delivery on stipulation renders owners liable to interest, 8 Pet. 555, 

III, 479. 

Insurers not liable for sale under bond, when, 12 Pet. 404, III, 745^ 
Execution displaces bond, when, 4 Cr. 332, I, 297. 
Holder cannot claim in prize court, 9 Cr. 145, 1, 651. 

7. CARRIAGE OF GOODS. 
Freight pro rata not due if voyage abandoned, 7 Cr. 362, I, 540. 
Steamboat company liable for loss caused by negligence, 6 How. 385, 

IV, 661. 

8. DEMURRAGE AND GENERAL AVERAGE. 
In cases of tort damages for delay may be awarded, 9 Wheat. 378, 

II, 250. 
Party entitled to contribution has no lien, 7 How. 731, 732, IV. 741. 
If vessel stranded voluntarily to avoid peril, cargo liable, 10 How. 

303, IV, 910. 
Value of cargo at port of destination governs, 10 How. 307, IV, 912. 
Commission for collecting sanctioned by usage, 10 How. 308, IV, 912. 

9. WRECK. 
Right to appropriate derelict is universal, 5 Pet. 467, III, 191. 

SIGNATURES. 

See, also. Names. 

In Louisiana mark has same effect as signature, 12 Pet. 162, III, 718. 

SLANDER. 
See Libel and Slander. 

SLAVES. 
Jurisdiction of seizures for violation of slave trade acts. See 

Admiralty, 1, j. 
Title barred by possession. See Adverse Possession, 1, a. 
Validity of note given for purchase price. See Bills and Notes, 

1, e. 
Liability of carriers of. See Carriers, 3. 
Injunction against removal by life tenant. See Injunction. 

1. SLAVERY AND INCIDENTS IN GENERAL. 
Bight to involuntary service did not originate in ordinance 1787, 5 
Pet 515, III, 197. 
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No nation bound to recognize state of slavery, 16 Pet. Gil, IV, 208* 
State of slavery founded upon municipal regulations, 16 Pet. 611, IV^ 

208. 
Power over slavery belongs to states, 15 Pet. 506, IV, 125. 
Master hiring slaves as seamen not liable for escape, 2 Wheat. 109^ 

I, 723. 
Natives unlawfully detained on vessel may assert right to freedom^ 

15 Pet. 505, 596, IV, 127. 
Hearsay not admissible to establish freedom of ancestor, 1 Pet. 9,. 

I, 673. 

Rule of partus sequltur ventrem as to slaves universal, 12 Wheat. 

570, II, 634; 8 Pet 241, III, 442. 
Slave held free under circumstances, 5 Pet. 515, III, 197. 

2. MANUMISSION. 
Statute providing for construed, 3 Cr. 330, I, 247; 12 Wheat. 591, 593^ 

II, 637; 2 Pet. 670, II, 890; 5 How. 81, 82, IV, 544. 
Devise to slaves implies freedom, 2 Pet. 670, II, 890. 

Slaves brought into District of Columbia became free, 8 Pet. 49, III» 

422. 
Owner could emancipate subject to. legislative regulations, S PeL 

238, III, 442. 
Executor could emancipate under will, 8 Pet 240, III, 442. 
Children of female slaves to be emancipated in future are slaves 

for life, 8 Pet. 241, III, 443. 
Slaves may sue executor for emancipation, 9 Pet. 475, III, 522. 
Maryland statute construed strictly against slave, 5 How. 78-82, IV^ 

8. SLAVE TRADE. 
Slaves seized under slave trade acts subject to order of president, 2 

Pet. 66, HI, 22. 
Act of 1818 construed, 11 Pet. 77, III, 646. 

Slave returning from abroad held not imported. 11 Pet 78, III, 646. 
Slave trade act construed strictly, 14 Pet. 476, IV, 73. 
State may prohibit importation, 15 Pet. 516, IV, 126. 
Law prohibiting did not apply to Orleans Territory, 6 Cr. 332, I, 456k 
Maryland statute construed, 1 Wheat. 4, 5, I, 673. 
Seizure of vessel may be made when intent apparent, 9 Wheat. 389» 

II, 251; 12 Wheat 473, II, 613. 
Intention of act 1800 stated, 9 Wheat. 404, 405, II, 253. 
Slave trade contrary tolaw of nature,- 10 Wheat. 120, II, 389. 
Governments bound to recognize existence, 10 Wheat. 121-123, II» 

389. 
Preparation for trade warrants seizure, 10 Wheat. 141, II, 392. 
Possession necessary to entitle to proceeds of forfeiture, 10 Wheat 

326, II, 421. 
Seizure void if not followed by prosecution, 10 Wheat 327, 328, II» 

421. 
Under act 1807 anyone could seize, 10 Wheat 331, II, 421. 
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Indictment need not aver particular acts of preparation, 12 Wheat. 

473, II, 613. 
Terms "aid" and "abet" construed, 12 Wheat 476, II, 616. 
Indictment must aver Intent to employ, 12 Wheat. 478, II, 616. 
Must aver preparation within United States, 12 Wheat. 478, IT, 616. 
Constitution of Mississippi did not prohibit Importation, 5 How. 138, 

139, IV. 551. 

4. FUGITIVE SLAVES. 
Efifect of state law interfering with owner's right-et.4;ipssessIon, 16 

Pet. 612, IV, 210. .. 

Incidents of ownership attach in state to which slave escapes/16 

Pet. 613, IV, 210. 
Right of recapture universally acknowledged, 16 Pet. 613, IV, 210. 
Object of constitutional provision stated, 16 Pet. 611, IV, 208, 
Recognized owner's unqualified right, 16 Pet. 612, IV, 209. 
Rule for construction of clause stated, 16 Pet. 612, IV, 209. 
Effect of constitutional clause, 16 Pet. 612, IV, 209. 
Clause required legislation to enforce right, 16 Pet. 615, IV, 210, 211, 
**Claim" defined, 16 Pet 615, IV, 210. 
State not bound to enforce clause, 16 Pet 615, 616, IV, 211, 
Congress had power to prescribe remedies, 16 Pet. 616, IV, 212. 
Act 1793 covered ground contemplated, 16 Pet. 617, IV, 212. 
Right to seize and retake derived from constitution, 16 Pet. 622, IV, 

215. 
Act 1793 held constitutional, 16 Pet. 622, IV, 214; 5 How. 229-231, 

IV, 562. 
State magistrates could act under it, 16 Pet 622, IV, 215. 
Power of legislation exclusively in Congress, 16 Pet. 623, IV, 214, 

215. 
State could arrest and restrain fugitive slaves, 16 Pet. 625, IV, 215, 

216. 
Pennsylvania act 1826 held unconstitutional, 16 Pet. 625, IV, 217. 
Notice to fix liability of person harboring, 5 How, 225, 226, IV, 561. 
"Harboring" defined, 5 How. 227, 228, IV, 561. 
Allegations of indictment held sufficient 5 How. 229, IV, 562. 

SPANISH GRANTS. 
See Public Lands, 5, a, 

SPECIFIC PEREGRlffANCE. 

Dismissal of first bill as bar to second. See Judgment, 10. 
Bar by statute. See Limitation of Actions, 1, b. 

1. NATURE AND GROUNDS OF REMEDY IN GENERAL. 
Decree depends on circumstances, 4 Pet. 328, III, 120. 
Court may leave parties to remedy at law, 11 Pet. 248, III, 674. 
Court decreed conveyance of surplus In patent, 4 Pet. 330, III, 121. 
Discrepancy between price and value may prevent decree, 5 Pet 
271, III. 171. 
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May be decreed under parol contract where donee in possession, 8 

Pet. 220, III, 501 ; 14 Pet. 176, IV, 42. 
Each party must perform in toto, 16 Pet. 178, IV, 158. 
Equity will not compel performance on condition, 5 Cr. 279, I, 348. 

2. CONTRACTS ENFORCEABLE. 
Bill dismissed for want of binding agreement, 1 Wheat 152-154, I, 

683. 
Contract not enforceable if uncertain, 2 Wheat 341, 1, 743; 14 Pet. 83, 

IV, 23. 
Instance where contract for exchange enforced, 3 Wheat 53-57, I, 

758. 
Mutuality is essential, 6 Wheat 539, II, 97. 
Equity cannot change agreement, 1 Pet. 15, II, 645. 
Remedy generally restricted to contracts of realty, 1 Pet. 305, II, 

697. 
Court may modify contract to do justice, 1 Pet. 383, II, 731. 
Vendor may maintain bill, 5 Pet 278, III, 172. 
Belief sometimes given where contract affects personalty, 12 Pet 

187, III, 721. 
Time not essential unless intent apparent, 14 Pet 174, 175, IV, 40. 

8. GOOD FAITH AND DILIGENCE. 
Plaintiff must show performance or readiness to perform, 1 Or. 330, 

I, 176; 5 Cr. 278, I, 345; 2 Wheat. 299, I, 740; 2 Wheat. 344, I, 

745; 1 Pet 465, II, 747; 6 Pet. 402, HI, 270; 9 Pet 327, III, 508; 

16 Pet. 177, IV, 158; 1 How. 83, 84, IV, 223. 
Tender must be unconditional, 1 Cr. 330-332, I, 176. 
Lapse of time should not be disregarded, 5 Cr. 279, I, 347. 
Time may be dispensed with if immaterial, 5 Cr. 378, I, 346. 
But not if it would work injustice, 6 Wheat. 533, II, 95. 
Specific performance will be denied if lapse of time unreasonable, 8 

Cr. 476, I, 625; 6 Wheat 539-541, II, 97; 8 Pet 434, III, 464; 14 

Pet. 177, IV, 43. 
Specific performance will not be decreed when unreasonable, 9 Cr. 

494, I, 670; 5 Pet. 276, III, 172. 
Will be decreed if vendor can make good title, 1 Wheat 194, I, 684. 
Will be decreed if party has acted in good faith, 6 Pet 393, III, 269. 

4. PROCEEDINGS AND RELIEF. 
Equity may compensate in quantum damnificatus although bill fails, 

9 Cr. 494, I, 671. 
All heirs must be joined as defendants, 2 Wheat. 298, I, 740. 
Dismissal of bill will not bar recovery of money paid, 8 Pet. 434, III, 

465. 
To make statute bar, possession must have been adverse, 9 Pet. 82, 

III, 492. 
Subpurchaser from vendee may be made party, 14 Pet 174, IV, 39. 
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STABE DECISIS. 
See Courts, 2. 

• 

STATES. 

Power to regulate commerce. See Commerce, 1, 2. 

To restrict immigration. See Commerce, 2. 

Construction of boundary compact a Judicial question. See Con- 
stitutional Law, 3, c, 2. 

Validity of government a political question. See Constitutional 
Law, 3, c, 2. 

Police power under constitution. See Constitutional Law, 4. 

Construction of contract with United States. See Contracts, 2, a. 

Power to regulate foreign corporations. See Corporations, 10. 

To punish for counterfeiting. See Counterfeiting. 

Jurisdiction to determine boundaries. See Courts, 6, c, 1. 

Jurisdiction of supreme court in suits where state party. See 
Courts, 6, g, 1. 

Power of eminent domain. See Eminent Domain. 

Judicial notice of laws. See Evidence, 2. 

Of admission to Union. See Evidence, 2. 

Power to regulate militia. See Militia. 

Bight to lands under rivers. See Navigable Waters. 

State lands. See Public Lands, 3. 

Power to arrest fugitive slaves. See Slaves, 4. 

Power of taxation. See Taxation, 1. 

1. POLITICAL STATUS AND RELATIONS. 

A. Nature of State. 
State must be such as contemplated by constitution, 5 Pet. 18, III, 

154. 
Composed of all citizens, 3 Dall. 93, I, 26. 

Declaration was of independence of each state, 3 Dall. 224, I, 33. 
Each state became sovereign and independent, 3 Dall. 224, 225, I, 

33; 2 Cr. 280-336, I, 204; 4 Or. 212, I, 278; 4 Wheat 651, 706, I. 

955. 
Treaty of 1789 so recognized them, 12 Wheat. 527, II, 626. 
State confiscation acts vested title in state, 5 Cr. 353, note, I, 373. 
States not now sovereign powers, 6 Cr. 136, I. 408. 
States foreign as respects municipal relations, 2 Pet. 591, II, 830; 12 

Pet 54, III, 701. 
States sovereign within sphere, 12 Pet. 720, III, 776. 
Rules of comity apply to states, 13 Pet 590, III, 879. 
Powers of crown vested In states, 16 Pet. 416, IV, 190. 
Charter Charles II remained In force until 1843, 7 How. 35-40, IV, 

682. 
Effect of acts done by Illegal government, 7 How. 38, 39, IV, 682. 
Authority not determinable by jury, 7 How. 42, IV, 686. 
States may alter form of government, 7 How. 47, IV, 689. 
State as "parens patriae," 9 How. 78, IV, 815. 
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B. Powers in Oeneral, 
Jurisdiction coextensive with territory, 3 Wheat. 337, I, 784; 11 Pet 

139, III, 054; 14 Pet. 617, IV, f9. 
Extends to everything existing under state authority, 4 Wheat. 429, 

I, 890; 2 Pet 467, II, 860. 
Legislature may grant state lands, 6 Or. 128, I, 389. 
State may use appropriate means in exercising powers, 11 Pet 137, 

III, 653. 
Cannot grant lands beyond boundaries, 11 Pet. 210, III, 667. 
Bight to act presumed from long exercise of power, 11 Pet. 318, III, 

677. 
State powers exercisable independently, 16 Pet. 663, IV, 217. 
Cannot, by compact, diminish powers, 3 How. 229, IV, 414. 

0. Powers under Federal Constitution, 
States retain powers not delegated to federal government, 3 Dall. 

387, 1, 88; 9 Wheat. 202, II, 233; 11 Pet. 317, III, 675. 
Constitution does not restrain regulation of state institutions, 4 

Wheat 629, I, 948. 
State cannot interfere with instruments of federal government, 4 

Wheat. 439, I, 879; 9 Wheat. 865, 866, II, 362. ' 
May regulate authority of public officers, 4 Wheat 694, I, 948. 
If congressional power not exclusive, state power concurrent, 5 

W heat 49, II, 6. 
If powers conflict state power yields, 9 Wheat. 204, 209, II, 239; 5 

How. 618, IV, 599. 
State and federal legislation may subsist concurrently if not in con- 
flict Wheat. 235-239, II, 242. 
Legislature may exercise power to full extent 4 Pet. 563, III, 149. 
Limitations do not apply to states, 7 Pet 248-299, III, 372. 
State may provide against anticipated offenses, 11 Pet. 140, III, 657. 
Mere grant to Congress does not prohibit states, 11 Pet 146, III, 657. 
State cannot coin money, 11 Pet. 318, III, 676. 
Amendments do not limit state powers, 14 Pet 614-633, IV, 86. 
State acts void if prohibited by constitution, 5 How. 588, IV, 595; 7 

How. 194, IV, 697. 

2. ADMISSION. 
Admission entitles state to all powers and rights of other states, 3 

How. 223, IV, 411; 3 How. 609, IV, 463; 9 How. 242, IV, 837. 
Concurrence of state and federal governments necessary, 9 How. 246, 

247, IV, 839. 
Jurisdiction of territorial courts ceases on admission, 9 How. 243, IV, 

837. 
Writ of error dismissed after admission of state, 10 How. 78, IV, 899. 

3. BOUNDARIES. 
State retains river after grant on one side, 5 Wheat. 379, II, 41. 
Presumption when state bounded by river, 5 Wheat. 380, II, 43. 
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State owns to low-water mark, 5 Wheat. 380-384, II, 43. 

Notoriety may aid eonstruction of boundary compact, 5 Wheat. 384 

II, 43. 

States may fix boundaries by compact, 11 Pet. 209, III, 667. 
Long possession may determine boundary, 4 How. 639, lY, 532. 
State bound to recognize boundaries previously fixed by Congress, 

7 How. 667-674, IV, 734. 
Missouri boundary determined, 7 How. 669-679, IV, 734, 735. 
Boundary between Missouri and Iowa established, 10 How. 1-54, IV, 

897. 
Court determined boundary between state and Indian tribe, 2 Pet. 

227, II, 828. 

4. PROPERTY, CONTRACTS, AND LIABILITIES. 
Conveyance between states confers complete title, 3 Dall. 456, I, 94. 
Virginia-Kentucky compact construed, 5 Cr. 223, I, 341. 
State cannot issue grant for land in other state, 3 Wheat. 539, 540, 

I, 795. 

Consent of Congress necessary to compact between states, 8 Wheat. 

87, II, 159. ' 

Virginia-Kentucky compact declared valid, 8 Wheat. 87, 88, II, 159. 
Kentucky act of 1812 held violative of compact, 8 Wheat. 108, II, 161. 
Validity of act relating to compact discussed, 11 Wheat. 443, 444, II, 

519. 
Under contract state is liable as private citizen, 9 Wheat. 907, II, 368; 

2 Pet. 323, II, 841. 
State subject to estoppels running with deed, 4 Pet. 87, III, 98. 
Virginia-Pennsylvania and Maryland- Virginia compacts discussed, 11 

Pet. 20, III, 635; 12 Pet. 96, III, 709. 
Question under compact is of international character, 11 Pet. 22, 

III, 635. 

State as stockholder in bank bound by charter, 11 Pet. 825, 326, III, 
678, 679. 

5. FISCAL MANAGEMENT, PUBLIC DEBT, AND SECURITIES. 
State may create banks with power to issue bills, 11 Pet. 349, III, 

679. 
May authorize issue of bank notes, 11 Pet. 317, III, 676. 
Missouri act establishing loan oflSces held void, 8 Pet. 42, III, 421. 
Issuance of bank notes on state credit unconstitutional, 2 Pet. 324, 

II, 842. 

Certificates issued on state credit are bills of credit, 4 Pet. 433, III, 

131; 11 Pet. 318, III, 676; 10 How. 205, IV, 904. 
Note need not be legal tender. 4 Pet. 434, III, 133. 
Issuance by colonies discussed, 11 Pet. 333-338, III, 679. 

6. ACTIONS. 
State cannot be sued without consent, 11 Pet. 321, III, 678. 
State not suable in admiralty to recover property seized, 7 Pet. 032, 

III, 409. 
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Statute of limitation never runs against state, 3 Pet. 29, III, 9; _ 

Pet. 67a, III, 310; 15 Pet. 273, IV, 111. ?Xi;72 

Inquiry cannot be stopped by mere suggestion of sovereignty, — °^ t^*'^™ 

Wheat. 870, II, 350. ismmr u] 

Suit against state bank is not suit against state, 9 Wheat. 906, 90 

11,367,369. .-sn^.- 

Rule applies although state is sole stockholder, 2 Pet 323, II, 84J* '^^^"-^ 
State may sue by governor, 2 DaU. 402, I, 10. ~ 5isq»^a 

May thus sue to enjoin payment of money, 2 Dall. 405-409, I, 9. ^I'm&iai 
State may sue to quiet title, 3 Dall. 413, I, 91. ^^ ^^ ' 

Suit against state officers allowable, 9 Wheat. 858, II, 352, 11 Pet ' ^ - - 

585, III, 695. ~ =°^ ^ 

Governor not suable as representing state, 1 Pet. 124, II, 672. ^^iiraiun. 

Suit respecting boundary governed by chancery rules, 14 Pet. 257,^^^^* 

IV, 48. ""^^^"^ :] 

Process against state must be served on governor and attorney-^ * ^^^ * 

general, 3 Dali: 320, I, 41; 5 Pet 289, III, 175. -^ ^^ ncn, 

Subpoena must be served, when, 3 Dall. 321, I, 41. ^^ li'^ 

Service on attorney-general sufficient, 3 Dall. 339, I, 49. ' ^«ai. a 

Complainant may proceed ex parte after service, 3 Dall. 341, I, 48; ^"o tthtj 

12 Pet 761, III, 780. ^w jui 

Kule as to service must be strictly observed, 3 Pet 464, III, 88. ^ ^aiiit^ 

Supreme court will grant subpoena in equity, 3 Pet. 466, III, 88. ^^iS, 
Demurrer signed by attorney-general constitutes appearance, 6 Pet. """^ jt 

327,111,261. ^317 ^r 

Procedure in boundary suits discussed, 7 How. 667, IV, 734. 
State ordered to appear under penalty of default, 2 Dall. 415, I, 12;. 
' 2 Dall. 418, 419, I, 12. i 
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STATUTES. 
Bei)eal as affecting pending appeal. See Appeal and Error,. 

12. a. 
English statutes as part of common law. See Common Law. .-^.^ , 

Constitutionality of statutes. See Constitutional Law, 2, b. 
State laws as rules In federal courts. See Courts, 6, f. 
Construction of customs laws. See Customs Duties, 1. 
Effect of repeal of statute authorizing sale. See Executors and 

Administrators, 4, b. 

1. ENACTMENT, REQUISITES, AND VALIDITY. 
Notice of passing unnecessary, 1 Wheat. 57, 58, I, 676. 
Presumption is In favor of validity, 12 Wheat 270, II, 574. 
Statute not void because unwise, 2 Pet 412, II, 852. 
Statute vesting same property in hostile claimants void, 16 Pet. 24T,. 

IV, 164. 

2. GENERAL AND SPECIAL LAWS. 
Special legislation not repugnant to federal constitution, 12 Wheats 

128, II, 548. 
Laws of absolute monarchy are not legislative acts, 6 Pet. 714, III 

317. 
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8. SUBJECTS, TITLES, AND PREAMBLES. 
Representation in preamble immaterial, when, 5 Cr. 9, I, 312. 
Implication In cannot alter principle of law, 5 Cr. 55, I, 323. 

4. REPEAL, EXPIRATION, AND REVIVAL. 

Repealing and suspending acts construed together, 3 Dall. 367, I, 50. 

Latter of two inconsistent laws repeals former, 4 Dall. 40, 1, 107. 

Repealed statute not affected by statute declaring repeal inopera- 
tive, 2 Cr. 279, I, 203. 

Punishment^cannot be inflicted after repeal of law, 5 Cr. 284, I, 349. 

Repeal by implication never presumed, 8 Cr. 110, I, 003. 

Statute governs cases on appeal, when, 3 Pet. 67, III, 22. 

Positive repugnancy necessary to repeal by implication, 16 Pet. 363, 
IV, 181; 8. How. 645, IV, 468; 4 How. 53, IV, 489. 

Act repeals only inconsistent parts of previous acts, 3 How. 25, IV» 
892; 3 How. 131, IV, 402; 3 How. 644, IV, 467. 

Intention to repeal in toto will govern, 8 How. 643, IV, 466. 

Act relating to justices of peace held repealed, 3 How. 645, IV, 469. 

Vessel held not' liable to seizure after expiration, 6 Cr. 203, I, 429. 

Sentence of condemnation will not be affirmed after expiration, 6 
Cr. 329, I, 455. 

Effect of revival of act, 7 Or. 388, I, 545. 

Legislature may provide for revival by proclamation, 7 Cr. 388, I, 
545. 

5. RULES OP CONSTRUCTION. 

A. General Rules. 

Statutes In derogation of common law construed strictly, 3 Dall. 367, 

1,50. 
Courts must follow letter when clear, 4 Dall. 30, note, 1, 106. 
Statute always subject to interpretation, 2 Cr. 29, I, 184. 
Should never be construed contrary to law of nations, 2 Cr. 118, I, 

186. 
Rule for construing general expressions, 2 Cr. 342, I, 206. 
Public history may aid construction, 1 Wheat 121, 1, 682, 3 How. 24, 

IV, 392. 
Positive provisions not restralnable by implication, 2 Cr. 24, I, 183. 
Doubtful phrase may be construed by subsequent statute, 5 Cr. 7, 

I, 312. 
Statute will not be construed unless ambiguous, 5 Wheat. 95, 96, II, 

15; 10 Pet. 527. Ill, 616. 
Statute may involve consequences not expressed, 9 Wheat 865, II, 

366. 
Every word has effect, 12 Wheat 152, II, 551; 12 Wheat 477, II, 616. 
Meaning controlled by context, 5 Pet. 19, III, 155. 
Court cannot insert limitations, 12 Pet. 83, III, 708. 
Statute affecting public should be liberally construed, 12 Pet 134, III, 

713. 

Notes on U. S. Reports— 15 
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Words should be taken in ordinary sense, 13 Pet. 272, III, 828. 
Statutes construed according to common-law rules, 11 Pet. 544, III, 

682. 
Court will not decide on expediency of statute, 7 How. 127, IV, 690. 

B. Legislative Intent, 
Governs when ascertainable, 3 Dall. 367, I, 50; 3 Wheat. 220, I, 769; 

1 Pet. 667, II, 789; 3 How. 565, IV, 453. 
Every part must be considered to discover intent, 2 Or. 52, I, 185; 

3 How. 565, IV, 454; 9 How. 386, IV, 859. 
Title to be considered, 2 Cr. 386, I, 207; 3 Wheat. 631, I, 809. 
Preamble may aid construction, 9 Pet. 317, III, 507. 
Nature of provision may determine intention, 4 Cr. 95, I, 267. 
Ambiguous terms will not defeat intent, 6 Cr. 7, I, 379. 
Implication may be necessary, 6 Or. 314, I, 453. 
Intention looked for in words, 7 Cr. 60, I, 470; 2 Pet. 86, II, 804. 
Court cannot enlarge statute to carry out intent, 7 Cr. 468. I, 557. 
Intent cannot be defeated by technicalities, 2 Pet. 662, II, 889. 
Legislature presumed to use words in ordinary sense, 6 Pet. 110, III, 

236. 
But words not so taken if contrary intention apparent, 14 Pet. 198, 

IV, 43. 
Meaning of word determinable from subject matter, 9 How. 190, III, 

829. 

O, Construction f>y Legislative and Executive Officers, 
Construction not legislative function, 2 Or. 277, I, 204; 3 How. 24, 

IV, 392. 
Contemporaneous executive construction entitled to respect, 12 

Wheat. 210, II, 565; 8 How. 68-71, IV, 758. 
But such construction not controlling, 15 Pet 161, IV, 103. 

D. Contemporary Construction and Usage, 
Practical construction entitled to great weight, 1 Cr. 309, I, 168; 5 

Cr. 32, I, 318; 7 Cr. 32, I, 461; 10 Wheat. 63, II, 387; 2 Pet. 85, 

II, 804; 6 Pet. 39, III, 218. 
Usage is evidence of construction, 7 Pet. 15, III, 334. 

E, Statutes Adopted, 
Rule for construing adopted statutes stated, 6 Cr. 42, I, 322; 2 Pet 

18, II, 796; 5 Pet 280, III, 173. 
Court not bound to adopt fluctuating construction of such statutes, 

5 Pet 280, III, 174; 12 Pet. 625, III, 772. 

F. Statutes in Pari Materia, 
To be construed together, 11 Wheat. 386, II, 506; 3 How. 565, IV, 455. 

Q, Words and Phrases, 
Word "such" construed, 12 Wheat 477, II, 615. 
Word "may'* held to mean must, 1 Pet. 64, II, 658, 659. 
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H, Provisos. 
Proviso jrenerally restrains enacting clause, 10 Wheat. 30, II, 378; 15 

Pet 445, IV, 121. 
Is limitation on authority, 10 Pet. 471, III, 594. 
Must be strictly construed, 15 Pet 165, IV, 103. 
"And" in proviso construed, 16 Pet 69, IV, 144. 



7. Expressi^ Univs est Exclusio Alterius. , 

Maxim is universal, 6 Pet 725, III, 318. 
Effect where particular words followed by general term, 8 Wheat 

390, I, 787. 
Exception shows that thing^would otherwise have been included, 12 

Wheat 438, II, 596. 

J. Inconsistent Provisions and Partial Invalidity. 
Construction leading to absurdity will be rejected, 1 Or. 101, 102, I, 

112. 
Terms requiring inconsistencies must be reconciled if possible, 3 Or. 

66, I, 218. 
Doubtful words taken most strongly against legislature, 3 Or. 409, 

I, 253. 
Court will adopt construction not repugnant to constitution, 12 Pet 

76, III, 706. 
Statutes In conflict will be reconciled if possible, 4 How. 53, IV, 489. 
Interpretation making sections inconsistent will not be followed, 9 

How. 187, iv, 829. 
Unconstitutionality of one part does not render whole void, 12 

Wheat 295, 316, II, 580; 2 Pet 526, II, 866. 



K. Particular Classes of Statutes. 
Repugnant penal statute cannot support indictment, 4 Cr. 167, 1, 274. 
Penal statutes construed strictly, 2 Wheat 121, I, 723; 5 Wheat. 95, 

II, 11. 
Will not be construed to defeajt object, 9 Wheat 388, II, 252; 2 Pet 

367, II, 848. 
All reasonable doubts operate in favor of defendant, 9 How. 378, IV, 

858. 
Statute affecting freehold rights must be strictly construed, 8 

Wheat 683, II, 210. 
Statutes for prevention of fraud construed liberally, 13 Pet 118, III, 

801. 
Act of Congress not construed to interfere with state penal laws, 6 

Wheat 443, II, 88. 

L. Time of Taking Effect. 
Operative from date unless otherwise specified, 7 Wheat 211, II, 133. 
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M, Retrospective Operation. 
Retrospective statutes not favored, 3 Dall. 386-397, 1, 74; 1 Or. 110, I^ 

113; 3 Or. 408, 414, I, 252; Wheat 479, II, 262; 2 Pet. 434, II, 

856. 
Act founded on mistaken state of law does not change it, 1 Gr. 35, 

1, 110. 
Pennsylvania statute 1705 held not retrospective, 9 Wheat. 287, 288» 

II, 246. 

6. EVIDBNOB. 
Certificate of passage of laws held inadmissible in argument, Pet» 

319, III, 260. 

STATUTES OF LIHITATIONS. 
See Limitation of Actions. 

STIPXTLATION. 

See Admiralty. 
Stipulation which is mere substitute cannot be resorted to if procesa 
not aUowable, 1 $et. 121, II, 671. 

STOCEHOLDEBS. 
See Ck)rporations, 4, 

STREETS. 

See Highways. 

SUBROGATION. 
Of Indorser to rights of holder. See Bills and Notes, 4. 

Person paying mortgage debt holds land as if mortgage subsisted, 9- 
Cr. 499, I, 671. 

Co-obligor acquires interest of others on discharging debt, 6 Wheat 
431, II, 49. 

Holder of equitable title paying mortgage is subrogated to mort- 
gagee's rights, 6 Pet 483, III, 194. 

Junior encumbrancer entitled to be substituted in place of prior en- 
cumbrancer, 13 Pet 125, III, 808. 

SUPEBSEDEAS. 

Operation of appeal or writ of error. See Appeal and Error, 84 

Stay of execution. See Execution, 4. 
Forthcoming bond necessary, 1 Cr. 309, I, 168. 
Error in recital of bond does not invalidate it, 2 Cr. 10, 1, 183. 
Court is exclusive Judge as to security, 8 How. 495, IV, 444. 
Supreme court will grant writ, when, 4 How. 643, lY, 532. 

SUPBEME COXTBT. 
See Courts, 6, g. 

SUBVEY. 
Of public lands. See Public Lands, 2, a. 
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TAXATION. 

Payment, as evidence of title. See Adverse Possession, 1, f. 
State construction of tax laws followed by federal court. ^ See 

Courts, 6, f. 
Taxation in District of Columbia. See District of Columbia. 
Power of municipal corporations. See Municipal Corporations. 

1. NATURE AND EXTENT OF POWER IN GENERAL. 
Oovemment may tax to utmost extent, 4 Wheat. 428, I, 883. 
All subjects over which state power extends are liable to, 4 Wheat. 

429, I, 885. 
Taxing power coextensive with sovereignty, 12 Wheat 448, II, 602. 
Power of United States within sphere coextensive with territory, 5 

Wheat. 319, II, 33; 9 Wheat. 199, II, 229. 
State may tax occupations, 12 Wheat. 444, II, 600. 
If right exists It is unlimited, 2 Pet. 466, II, 859. 
Power to sell for taxes not exercisable where right doubtful, 4 Pet. 

170, III, 109. 
Abandonment of power netver presumed, 4 Pet. 561, 564, III, 143; 

10 How. 393, IV, 918. 
Taxation is incident of sovereignty, 4 Pet. 563, III, 149; 16 Pet. 447, 

IV, 192. 
Power common to state and federal governments, 5 How. 588, IV, 

595; 8 How. 82, IV, 759. 
Basis of obligation stated, 16 Pet 445, 446, IV, 191. 

2. CONSTITUTIONAL REQUIREMENTS AND RESTRICTIONS. 

Tax on carriages is not direct, 3 Dall. 175, I, 30. 

State cannot tax instrument of national government, 4 Wheat. 439, 

1, 879; 2 Pet 467, 469, II, 859, 861. 
Power concurrent in states and United States unless restricted by 

constitution, 16 Pet 447, IV, 192. 
State law taxing income of revenue officer void, 16 Pet 450, IV, 192. 
Taxation of public lands sold is constitutional, 3 How. 461, IV, 438. 
Louisiana inheritance tax on aliens held valid, 8 How. 494, IV, 798. 

3. LIABILITY OF PERSONS AND PROPERTY. 
Franchise not subject to taxation if bonus paid, 3 How. 145, 146, IV, 

403. 
Purchaser not liable for taxes assessed previously, 8 Cr. 54, I, 597. 
Imported goods taxable after incorporation with state property, 12 

Wheat. 441, II, 599. 
Basis of taxation on persons stated, 16 Pet. 446, IV, 192. 
Congress may prohibit taxation of public lands, 3 How. 224, IV, 412. 
Land held under certificate taxed by Michigan law, 3 How. 460, 462, 

IV, 438, 442. 
State may include imports in estimating property, 5 How. 576, IV, 

588. 
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Banks subject to state taxation, 9 Wheat. 859-862, II, 859. 

State cannot tax United States bank, 4 Wheat. 439, I, 877; 9 Wheat. 

860-867, II, 359. 
Corporate franchise is taxable, 3 How. 150, IV, 406. 
Capital stock taxable in hands of stockholders, 3 How. 150, IV, 406. 
Contract exempting property from taxation cannot be repealed, 7 Cr. 

167, I, 494. 
Statute exempting banks exempts stockholders, 3 How. 150, IV, 405. 
Charter of railroad company held not to contain exemption, 10 How. 

392, 393. IV, 917. 

4. LEVY AND ASSESSMENT. 
Proof of assessor's appointment unnecessary, 4 Pet. 359, III, 125. 
Interest of tenants in common assessable separately, 4 Pet. 361, III, 
125. 

5. LIEN AND COLLECTION. 
Taxes cannot be recovered by motion, 5 Cr. 9, 10, I, 312. 
Lien on each lot distinct, 8 Wheat 687, II, 209. 

6. SALE OP LAND FOR NONPAYMENT AND REDEMPTION. 
Officer selling must conform to law, 4 Cr. 413, I, 303; 6 Wheat 127, 

II, 59. 
Party claiming under deed bound to show performance, 4 Wheat 79, 

I, 819; 4 Pet 359, III, 123. 
Sale illegal if assessment not to proper owner, 8 Wheat 685, II, 209. 
Sale of excessive amount of land void, 8 Wheat. 687, II, 209. 
Advertisement must state amount due on each lot, 8 Wheat 688, II, 

209. 
Publication may be on any day of week, 4 Pet. 361, III, 126. 
Advertisement must specify part of lot, 4 Pet 362, JII, 126. 
Failure to state facts not cured by actual notice, 4 Pet 362, III, 126. 
Technicality cannot avoid effect of tender, 10 Pet 23, III, 542. 
Act authorizing redemption liberally construed, 10 Pet 22, 23, III, 

541. 

7. TAX TITLES. 
Validity depends on compliance with statute, 9 Cr. 70, I, 638; 5 

Wheat. 120, II, 17; 6 Pet. 342, III, 264; 9 How. 260, IV, 841. 
Official tax books are evidence of assessment, 4 Pet. 359, III, 125. 
Tax sale conveys only owner's title, 3 How. 462, IV, 442. 

TENANCY IN COmiON. 

Liability of Interests to sale for taxes. See Taxation, 4. 
Partition presumed after long possession in severalty, 5 Cr. 276, I, 

345. 
Tenant cannot maintain ejectment against cotenant without ouster, 

7 Cr. 471, I, 558. 
Disability of co-owner suspends statute of limitations, 2 Wheat 325, 

I, 742. 

Tenant may oust cotenant and hold in severalty, 5 Wheat. 124, 

II, 17. 
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Entry of one heir inures to benefit of all, 7 Wheat. 120, II, 130. 

In New York grantee of one tenant may hold adversely against oth- 
ers, 5 Pet. 444, III, 189. 

One tenant may hold adversely to others, 16 Pet. 489, IV, 195. 

Ouster may be by any overt act, 3 How. 689, IV, 471. 

Entry by one deemed entry of all, 3 How. 689, IV, 472. 

Act constituting ouster must be linown to cotenant, 3 How. 689, IV, 
472. 

Possession for twenty years under claim in severalty is adverse, 3 
How. 690, IV, 472. 

Possession not adverse if only interest of grantor claimed, 3 How. 
690, IV, 472. 

TENDEB. 

Party may be discharged from interest by paying money into court, 
5 Pet. 722, III, 212. 

TEBBITOBIAL COTTBTS. 

See Courts, 6, ]. 

TEBBITOBIES. 

Admission as states. See States, 2. 
Congress has exclusive power over territories, 6 Wheat. 428,*II, 87; 

1 Pet 542, 543, II, 759, 761. 
United States exercises general Jurisdiction only in territories and 

forts, 10 Pet. 737, III, 633. 

TIMB. 
Date on which act done included in computation, 9 Or. 120, I, 645. 
Law will not regard fractions of a day, 9 Pet 46, III, 490. 

TOBTS. 

Admiralty jurisdiction over maritime torts. See Admiralty, 2. 

Of corporations. See Corporations, 7, c. 
Damages in case of marine torts rest in sound discretion of court, 11 

Wheat 54, II, 447. 
Marine tort must be committed on high seas, 6 How. 431, IV, 668. 

TBANSCBIFTS. 
On appeal. See Appeal and Err^r, 9, d, e. 

TBEASON. 

Mere conspiracy to subvert government is not treason, 4 Or. 126, I, 

270. 
All who perform part in assembling to subvert government are 

traitors, 4 Cr. 126, I, 270. 
Treason is breach of allegiance, 5 Wheat. 97, II, 15. 
Overt acts must be specified in indictment, 12 Wheat. 475, II, 615. 
Person indicted beyond power of federal courts if in custody of 

state, 3 How. 103, IV, 399. 
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TREASXTRY NOTES. 
As negotiable Instruments. See Bills and Notes, 1, b, 

TREATIES. 
See, also, International lyaw. 

Conferring property rights on aliens. See Aliens, 1. 

State construction of boundary treaty followed in federal court. 
See Courts, 6. f. 

Extradition treaties. See Extradition. 

Treaties with Indians. See Indians. 

Effect of treaty on statute of limitations. See Limitation of Ac- 
tions, 2, d. 

Right of United States to dispose of lands under treaty. See 
Public Lands. 

1. CONSTRUCTION AND OPERATION. 
s> Treaty Is supreme law of the land, 7 Cr. 627, I, 589; 1 Pet 543, II, 

^ 759; 14 Pet 412-416, IV, 64. 

- Treaty binding on courts, 1 Cr. 109, 110, I, 113; 1 Wheat 370, I, 704. 

^, State laws conflicting therewith are void, 3 Dall. 235, 245, I, 34. 

Treaty may be retroactive, 3 Dall. 236, 277, 284, I, 35. 
May an§ul prior state statutes, 3 Dall. 235, I, 35. 
5 Treaties equivalent to acts of legislature, 2 Pet. 314, II, 839. 

Take effect from time of execution, .9 How. 148, 149, IV, 824; 10 How. 
}^ 623, IV, 938. 

Must be construed according to intention, 6 Wheat. 71, II, 50. 
Supreme court ^ill follow state construction of Indian treaty, 2 Pet 
V 231, II, 829. 

C Judiciary will adopt principles established by political department, 2 

Pet 307, II, 838; 14 Pet. 16, IV, 8. 
- : Parties to treaty may determine disputes as to provisions, 14 Pet 

13, IV, 7. 
Jv^ Court will not malje exceptions to treaty, 8 Wheat. 490, II, 199. 

Court will adopt more liberal of two constructions, 3 Pet. 249, HI, 59. 
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Treaty in two languages must be construed as a whole, 7 Pet. 88, III, 

345. 
Stipulation that ''neutral bottoms make neutral goods" construed, 9 

Cr. 419, I, 669. 
Decision of commissioners under Florida treaty final, 1 Pet. 212, II, 

681: 5 Pet 713, III, 211. 
Award under Florida treaty no bar to action against claimant 1 Pet 

213, II, 682. 
Provision in French treaty for restoration of property construed, 1 

Cr. 109, 110, I, 113. 
Treaty of 1795 with Spain construed, 6 Wheat 69, II, 50. 
Only right of sovereignty passed by French treaty 1803, 12 Pet. 435, 

III, 745. 
Powers of commissioners under French treaty 1831 stated, 14 Pet 

97, IV, 25. 
Corporations are persons within treaty 1783, 8 Wheat 491, II, 199. 
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d. RATIFICATION. 
Provision for, not self-acting, 2 Pet. 304, II, 837. 
Legislature must execute contract provided for, 2 Pet. 314, II. 840. 
Ratification relates back to date, 6 Pet 748, 749, III, 329; 9 How. 
289, IV, 843. 

3. CESSION OF TERRITORY. 
Treaty of cession is deed or grant, 9 Pet. 734, III, 538; 12 Pet. 749, 

III, 779. 
Territory ceded becomes part of nation, 1 Pe*. 542, II, 758. 
Relations of inhabitants remain unchanged, 1 Pet. 542, II, 758, 759. 
Laws remain in force until altered by new sovereign, 9 Pet. 749, 

III, 639; 12 Pet. 436, III, 746. 
Nation acquiring holds according to own laws, 3 How. 225, IV, 412. 
Actual delivery devests national character, 9 How. 289, IV, 843. 
Louisiana ceded to United States by France, 2 Pet. 301, II, 837. 
Land embraced under that treaty, 2 Pet. 305, II, 838. 
Treaty provided for admission to Union, 9 Pet. 235, III, 502. 
Articles as to rights of inhabitants became inoperative on admission, 

9 Pet 235, III, 502. 

4. SETTLEMENT OF BOUNDARIES. 
Rights where river named as boundary, 9 Wheat. 369, II, 249. 
Effect of treaty of 1819 between United States and Spain, 12 Pet. 

515, III, 761. 
Boundary fired by treaty conclusive on citizens, 12 Pet. 725, III, 778. 

5. RIGHTS OF FOREIGN CITIZENS AND SUBJECTS. 
Rights of privateers under treaty with France, 3 Dall. 319, I, 40. 

6. PROPERTY RIGHTS. 
-Property" defined, 4 Pet 512, III, 141; 10 Pet 330, III, 575. 
Treaties usually contain property stipulations, 6 Pet. 712, III, 316. 
Cession does not Include individuals* property, 7 Pet. 86-89, III, 341. 
Property rights remain undisturbed, 10 Pet. 721, 732, III, 633; 12 

Pet 436, III, 746; 12 Pet 749, III, 779. 
Rights protected under British treaty, 1794, 5 Cr. 347, I, 373. 
Claimants must show title in themselves or ancestors when treaty 

made, 1 Wheat 301, I, 693; 1 Pet. 98, II, 669. 
Defeasible titles protected by treaty 1794, 3 Wheat 599, I, 807. 
Corporate property protected by treaty, 1783, 8 Wheat. 492, II, 199. 
Louisiana treaty secured inchoate titles, 9 Pet 133, III, 494; 9 Pet 

145, III, 496. 
Courts bound to recognize property rights, 12 Pet. 439, HI, 747. 

7. ABROGATION AND TERMINATION. 
Property rights vested under treaty not impaired by abrogation, 2 

Wheat. 277, I, 737; 8 Wheat. 493, II, 200. 
War does not, ipso facto, extinguish treaty, 8 Wheat 494, II, 200. 
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TRESPASS. 

Proceedings before arbitration. See Arbitration and Award, 2. 
Burden of proof on plaintiff, 5 Pet 469, III, 192. 
Riparian rights do not attach to intruder, 16 Pet. 55, IV, 139. 
Action must be brought where land lies, 1 How. 247, lY, 246. 
In action involving personalty venue need only show place of trial, 

1 How. 248, 249, IV, 246. 
Need not show where Jrespass committed, 1 How. 249, IV, 247. 

TRIAL. 
Analysis of Title. 

1. COURSE AND CONDUCT IN GENERAL. 

2. RECEPTION OF EVIDENCE. 

A. Admission in general. 

B. Order of proof and rebuttaL 
O. Objections to evidence. 

3. TAKING CASE FROM JURY. 

A. Questions of law and fact. 

B. Demurrer to evidence. 
G. Dismissal and nonsuit. 

4. INSTRUCTIONS TO JURY. 

A. Province of court and jury, 

B. Subject matter and form. 

C. Evidence to support and conformity therewith. , 

D. Requests or prayers. 

B. Objections to instructions. 
F. Construction and operation. 

5. CONDUCT AND DELIBERATION 05* JURY. 

6. VERDICTS AND FINDINGS. 

7. WAIVER AND CORRECTION OF ERROHa 

Cross References. 
Of admiralty causes. See Admiralty, 6. 

Function of jury in collision cases. See CoUisloiL I 

Trial in district court. See Courts, 6, i. 
Of criminal cases. See Criminal Law, 2, 3. 
Admissibility of evidence, question for court. See Evidence^ 6^ a. 
Verdict as evidence. See Evidence, 12. 
Trial of action for fraud. See Fraud, 3. 
Right to jury trial. See Jury. 
Function of jury in patent cases. See Patents, 10. 

1. COURSE AND CONDUCT IN GENERAL. 
Court decides only questions arising in cause, 1 Wheat. 354, I, 701. 
If case defective, court need not proceed, 1 Pet 182, ,11, 678. 
Intention to waive jury trial presumed from conduct, 4 Wheat 243» 

I, 859. 
Sufficiency of indictment may be discussed before jury, 12 Wheat. 

478, 479, II, 616. 
Court may respond to motion in terms in which made, 1 Pet 338, 

II, 706. 
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Issue of law triable before Issue of fact, 7 How. 715-718, IV, 738. 
Finding on one material issue sufficient, 7 How. 717, 722, IV, 738. 
Issues of law presumed to be disposed of before trial, 7 How. 719, 

720, IV, 738. 
Mode of trial and order of evidence discretionary, 14 Pet. 463, TV, 72. 
Formal proceedings cannot embarrass administration of Justice, 16 

Pet 278, IV, 166. 
Case continued because of counsel's illness, 11 Pet 228, III, 674. 
Exceptions necessary where error would not otherwise appear, 7 

Wheat 532, II, 144. 
Must be noted before end of trial, 4 How. 15, IV, 486; 4 How. 143, 

IV, 493; 4 How. 297, IV, 507. 
Effect of admission of matters pleaded by defendant, 8 Pet 285, 286, 

III, 448. 
Whether court can determine that order was made at previous 

term, quaere, 2 Pet 552, II, 864. 
Whether party may discontinue case certified, quaere, 11 Pet 62, 

III, 644. 
Bank charter providing for trials construed, 5 Or. 49, I, 822. 

2. RECEPTION OF EVIDENCE. 
A. Admission of Evidence in General. 
Whether suit would produce money is for Jury, 5 Or. 153, I, 335. 
Inferences of fact left to Jury, 11 Wheat. 75, 76, II, 448. 
Evidence necessary to bring Joint and several bond before Jury, 1 

Pet 407, II, 745. 
Court cannot reject competent evidence arbitrarily, 12 Pet 176, III, 
721. 

B, Order of Proof and Rebuttah 
Order of proof discretionary, 1 Pet. 451, II, 745. 
Evidence not admissible on direct examination admissible on rebut- 
tal, 12 Pet 163, III, 718. 

C Objections to Evidence, 
Motion to exclude whole evidence, granted, when, 1 Pet 338, II, 706. 
Questions of admissibility may arise at any time, 2 Pet 44, II, 798. 
Exception must be made when evidence offered, 6 Pet 631, III, 301; 

16 Pet 277, IV, 165. 
Exception must specify objectionable evidence, 13 Pet 310, III, 831; 

8 How. 530, IV, 448. 

3. TAKING CASE FROM JURY. 

A, Qnestions of Law or Fact. 

Questions as to competency of crew are questions of fact, 1 Pet 

184, II, 680. 
What constitutee due diligence, as question of fact, 1 Pet. 186, II, 

680. 
Parties cannot by agreement impose questions on court, 5 Pet. 397, 
III, 186. 
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Jury determines Intention, 8 Pet. 50, III, 422. 

Jury must find facts constituting fraud, 8 Pet 252, III, 444. 

Must determine credibility of witnesses and weight of testimony, 11 

Pet 50, 51. Ill, 636; 14 Pet 31, IV, 10. 
Competency of evidence to prove admissions is for court, 12 Pot 88» 

• III, 708. 
Court determines admissibility of evidence, 14 Pet. 31, IV, 10. 
Interpretation of correspoiidence may be left to Jury, 14 Pet 494, 

IV, 78. 
Court must determine relevancy and certainty of evidence, 16 Pet. 

323, IV, 175. 
Construction of contract is function of court, 16 Pet 534, IV, 207; 

6 How. 282, IV, 643. 

B. Demurrer to Evidence, 
Testimony taken most strongly against party demurring, 4 Cr. 222, 

I, 280. 
Party demurring admits all facts proved by evidence, 7 Cr. 568, I, 

580; 11 Wheat 179, II, 462; 11 Wheat 322-324, II, 495; 3 Pet. 40, 

III, 13. 
Allowance of demurrer discretionary, 7 Cr. 568, I, 579. 
IClTect of failure of defendant to admit facts, 12 Wheat. 389, It 592. 
Court may give judgment if jury could have found verdict, 3 Pet 

40, III, 13. 
Judgment for plaintiff will be reversed, when, 3 Pet. 96, III, 26. 

0. Dismissal and Xonsuit 
Caveat In Kentucky dismissible on merits, if partly supported, 8 Cr. 

292, I, 239. 
Nolle prosequi does not amount to retraxit, 1 Pet. 74, II, 665. 
Circuit court cannot order peremptory nonsuit in jury trial, 1 Pet 

471, II, 750. 
Plaintiff's consent necessary to nonsuit, 1 Pet 497, II, 751. 

4. INSTRUCTIONS TO JURY. 
A. Province of Court and Jury, 
Generally discussed, 3 Dall. 4, I, 17. 
If facts controverted court cannot direct verdict, 12 Wheat. 183, IT, 

558; 1 Pet 31, II, 652; 1 Pet. 191, II, 681; 2 Pet 148, II, 814; 2 

Pet 551, II, 872. 
Law should be separated from facts in charge, 1 Pet. 182, II, 678. 
Party cannot demand opinion on weight of testimony, 2 Pet. 149, II, 

814; 2 Pet. 227, II, 829. ' • • 
Or sufliciency of evidence, 9 Pet 299, HI, 506; 9 Pet 446, III, 521; 

9 Pet 568, III, 526. 
Facts Inferable by jury from facts proven? 12 Pet. 876, III, 743. 
Jury may be instructed as to law if they find facts assumed, 14 Pet 

493, IV, 75. 
Opinion of court on facts not binding, 10 Pet 96, III, 549; 14 Pet 
327, IV, 58; 4 How. 126, 127, IV, 493. 
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B. Subject Matter and Form, 
Court not bound to separate law and facts, 4 Cr. 71, 1, 265. 
Nor to construe testimony at jury's request, 5 Cr. 191, I, 340. 
Instructions on points of law must be demanded at trial, 2 Pet 15» 

II, 795. 
Court not bound to modify instructions asked for, 1 Pet 159, II, 675. 
Instructions should be precise, 15 Pet. 406, IV, 120. 

0, Evidence to Support and Conformity theretdtK 
There must be eyidence to support instruction demanded, 2 Pet. 625, 

II, 883. 

Court may instruct as to supposed facts when, 6 Pet. 34i, III, 264. 
Court cannot direct Jury to disregard presumptive evidence, 6 Pet 

621, III, 300. 
Court must instruct jury as to nonexistence of evidence. 9 Pet. 299, 

III, 506. 

Court may refuse to instruct where no evidence exists, 10 Pet. 660, 

III, 628; 16 Pet 326, IV, 175. 

Want of evidence necessary to direct verdict, 11 Pet 50, III, 636; 12 

Pet 5, III, 699. 
Court need not charge on points not arising. 12 Pet 88, III, 708. 
If facts undisputed court may state conclusion. 12 Pet 336, III, 740. 
Court may refuse where evidence vague and confused, 16 Pet. 326, 

IV, 175. ' 

Court must instruct on whole evidence, 1 How. 35, IV, 221; 2 How. 

382. IV, 343; 2 How. 496, IV. 353. 
Charge interpreted with reference to testimony, 2 How. 481. IV, 351. 
Instruction must be applicable to evidence, 2 How. 483, IV, 252. 
Elfect on charge of refusal to produce evidence, 2 How. 708-710, IV, 

389. 
Court not bound to instruct in terms requested, 6 Pet 628, II T, 301; 

3 How. 688, IV, 471. 
Instruction erroneous if misleading. 8 How. 383. IV, 784. 

D, Requests or Prayers, 
Must be on relevant propositions, 1 Cr. 318. I, 175. 
Court bound to instruct on relevant points, 3 Cr. 300, I, 241. 
Party may demand direct and positive instructions. 7 Cr. 544, I, 576. 
Instruction may be refused if partly incorrect, 2 Pet. 44, II, 799. 
Prayer should bc^lear and unambiguous, 8 Pet 415, III, 464. 
Instruction may be modified by court, 14 Pet 321, IV. 57. 
Exception lies to refusal to instruct; 4 Cr. 62, I. 264. 
Refusal not error when party has not right. 2 How. 382, IV, 343. 

E, Objections to Instructions. 
Charge substantially as requested cannot be objected to, 1 Pet. 617, 
II, 781; 13 Pet 193, III, 817. 
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F. Oanstruction and Operation, 
Punctuation may be resorted to in construing, 11 Pet. 54, III, 043. 
"Ought to pi'esume*' means must presume, 10 Pet 519, III, 615. 

5. CONDUCT AND DELIBERATION OF JURY. 
Jury should not be Impressed in favor of party, 3 Dall. 5, 1, 17. 
Cannot disregard rules of evidence, 6 Pet. 632, III, 302. 

6. VERDICTS AND FINDINGS. 
Verdict need not conform to opinion of court, 3 Dall. 33, I, 22. 
Finding cannot contradict admitted fact, 3 Cr. 280, I, 239. 
Venire de novo awarded where essential facts not found, 6 Cr. 273, 

I, 447. 
Where special verdict defective, 6 Cr. 278, I, 447. 
Variance from issue renders verdict defective, 2 Whekt 225, I, 732. 
Finding of more than issue will not vitiate, 2 Wheat 225, I, 733. 
Verdict sufficient to common intent may sustain Judgment, 2 Wheat 

310, I, 741. 
Elfect of finding on whole evidence, 12 Pet 376, III, 743. 
Court must find as to points in controversy, 4 Pet 427, III, 130. 
Jury presumed to have passed on whole case, 7 How. 169, IV, 693. 
Verdict subject to amendment 2 How. 281, 283, IV, 310. 
Verdict evidence between parties and privies, 1 Wheat. 9, I, 673. 

7. WAIVER AND CORRECTION OF ERRORS. 
Error preceding judgment corrected on motion, 7 Pet 146, III, 359. 
Objection to form of waiver of jury, made when, 5 How. 290, IV, 566. 

TROVEB AND GONVE^IOK'. 
Acts of revenue collector constituting. See Customs Duties, 3. 
Infancy is not bar to trover, 6 Cr. 231, I, 434. 

TRUSTS. 

Assignee as trustee for creditors. See Assignment for Benefit 
of Creditors. 

Trusts for charitable uses. See Charities. 

Power of equity to enforce dedication to public. See Dedica- 
tion. 

Executor as trustee in case of fraud. See Executors and Ad- 
ministrators 4, a. 

Trust barred by lapse of time. See Limitaticm of Actions, 2, d. 

Mortgagee as trustee for mortgagor. See Mortgages, 6. 

Agent as trustee. See Principal and Agent, 2, a. 

Trust under will. See Wills, 4, b, f. 

1. CREATION, EXISTENCE AND VALIDITY. 
Express trusts abolished in Louisiana, 2 How. 650, IV, 389. 
Resulting trust presumable in favor of party paying consideration, 

12 Pet 252, III, 731. 
But presumption rebuttable, 12 Pet 252, III, 731. 
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Court of law will not enforce resulting trust, 16 Pet. 59, IV, 142. 
Person acquiring title with notice of equity is trustee, 1 Cr. 100, I, 

112. 

2. CONSTRUCTION AND OPERATION. 
Trustee defined, 5 Cr. 91, I, 329. 

Notice to trustee is notice to cestui, 11 Wheat 87, II, 452. 
Act of trustee presumed to be done in appropriate character, 6 Pet. 

229, III, 168. 
Virginia acts of 1783 and 1790 construed, 6 Pet. 380, III, 269. 
Legislature may relieve trust from obstacles, 8 How. 537, IV, 799. 
Executory and executed trusts defined, 9 How. 211, IV, 832. 

3. LIABILITY OF TRUSTEE. 
Addition of words "as trustee" does not affect personal covenant, 2 
Wheat 66^ I, 718. 

4. MANAGEMENT AND DISPOSAL OF TRUST PROPERTY. 
Trustee cannot acquire trust property, 8 Wheat. 441, II, 194. 
Purchaser not bound to observe application of purchase money, 8 

^Vheat 443, II, 195. 
Notice of breach of trust avoids sale, 8 Wheat. 447, II, 195. 
Improvements by purchaser are charge on property, 8 Wheat 450, 

II, 197. 
Trustee estopped to deny title, 3 Pet. 48, III, 15. 

6. EXECUTION OF TRUST. 
Decree directing trustee to pay money affirmed, 3 How. 413, IV, 433. 
Trustee must execute power strictly, 8 How. 549, IV, 803. 

6. ESTABLISHMENT AND ENFORCEMENT. 

A. Right8 of Cestui against Trustee. 

Cestui may sue in equity to have money paid directly, 7 Cr. 97, I, 478. 

Burden on party alleging trust, 6 Wheat. 494, IT, 92. 

Want of knowledge of trust cannot affect right to enforcement, 14 

Pet 31, IV, 10. 
Statute runs against trust from time of disavowal, 10 Pet 223. Ill, 

565; 3 How. 411, IV, 431. 
Mere lapse of time constitutes no bar, 3 How. 411, IV, 430. 
Time to bar trust depends on circumstances, 4 How. 561, IV, .f)25. 
Demand and refusal of money paid necessary, 5 How. 276, IV, 565. 

B, Right to Follow Trust Property. 

Purchaser with notice takes subject to trust, 7 Cr. 97, I, 478; 1 Pet. 

309, II, 700. 
Cestui may follow property or look to trustee, 3 How. 401, IV, 427. 
Option not defeasible by subsequent repurchase, 3 How. 401, IV, 428. 
Gain goes to cestui, trustee bears losses, 3 How. 401, IV. 428. 
Cestui may follow property unless purchaser bona fide, 3 How. 401, 

IV, 426. 
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Effect of mingling trust and other funds, 3 How. 402, IV, 428. 
Coproprietor presumed to have knowledge of trust, 3 How. 402. IV^ 

428. 
Foreclosure against trustee not binding on cestuls, when, 3 How. 407^ 

IV, 429. 
• Trustee's agent cannot acquire good title, 3 How. 410, IV, 429. 
Rule as to bona fides not applicable, 10 How. 185, IV, 904. 

C: AcHons. 
Purchaser cannot claim property is subject to dower, 1 Pet 147, II» 

674. 
Effect of death of trustee on pending suit, 1 Pet. 148, 149, II, 674. 
Decree of di&missal cannot direct performance by trustee, 1 Pet. 149» 
II, 674. 

TTKrDUE INFLUENCE. 
As ground for cancellation. See Cancellation of Instruments. 

UNITED STATES. 
Analysis of Title. 

1. POWERS IN GENERAL. 

2. GOVERNMENT AND OFFICERS. 

A. Officers in general. 

B. Official bonds. 

C. Treasury transcripts as evidence in suits on bonds. 

D. Executive departments. 

3. PROPERTY, CONTRACTS, LIABILITY AND FISCAL MAN- 

AGEMENT. 

4. CLAIMS AGAINST UNITED STATES. 

6. ACTIONS. 

A. Liability to suit 

B. Suits by United States. 

C. Setoff against United States. 

D. Costs against United States. 

E. Limitation of actions and laches. 

Cross References. 

Priority in bankruptcy. See Bankruptcy, 3, b. 

Right to sue on note indorsed to treasurer. See Bills and Notes, 
7, d. 

Construction of contract with state. See Contracts, 2, a. 

Jurisdiction of district courts where United States party. See 
Courts, 6, h. 

Lien for duties. See Customs Duties, 6. 

Lands subject to state's power of eminent domain. See Emi- 
nent Domain. 

Jurisdiction of equity to enforce priority. See Equity, 1, a. 

Judici&l notice of usage of departments. Sec Evidence, 2. 

Debts due from United States as assets. See Executors and 
Administrators, 3. 

Money in hands of officer not subject to garnishment See 
Garnishment 
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Claim against included by assignment in insolvency. See Insol- 
vency, 3. 

Mandamus against United States officers. See Mandamus, 2. 

Power to regulate militia. See Militia. 

Validity of mortgage to secure postmaster's debt See Mort- 
gages, 1. 

Power of taxation. See Taxation, 1. 

1. POWERS IN GENERAL.. 
Sovereignty is in people generally, 2 Dall. 471, 472, I, 16. 
Object of federal limitations on state power, 6 Or. 138, I, 414. 
United States supreme within sphere of action, 1 Wheat. 363, I, 704; 

6 Wheat. 413, 414, II» 85; 16 Pet. 447, IV, 192; 5 How. 588, IV, 

595. 
Is government of delegated powers, 1 Wheat 326, I, 694; 4 Wheat 

406, I, 871; 3 How. 223, IV, 411; 9 How. 568. IV, 886. 
Powers not exclusive unless expressly made 80» 3 Wheat 336-391, I, 

787; 12 Wheat 275, 276, 307, II, 577. 
Power exclusive when its nature so requires, 4 Wheat. 193-196, I, 

827. 
Power to make laws includes choice of means, 2 Gr. 396, I, 212; 4 

Wheat 419-423, I, 872; 6 Wheat 225, 226, II, 72; 12 Pet 721, 

III, 777; 16 Pet. 615, 618, IV, 211, 213. 

In exercise of implied powers Ck>ngress may incorporate bank, 4 

Wheat 411-424, I, 871. 
And make laws for execution of federal judgments, 10 Wheat 22, 

II, 371. 
Congress cannot execute its own laws, 12 Pet. 721, III, 777. 
Powers of legislation limited, 8 Wheat. 88, II, 159. 
Prerogatives of crown devolved on United States, 8 Wheat 584, 588, 

II, 203. 
United States may acquire territory by conquest or treaty, 1 Pet. 

542, II, 757. 
May lease lands belonging to it, 14 Pet. 538, IV, 84. 
Congressional acts if constitutional supersede state laws, 16 Pet 617, 

IV, 212. 

Laws and treaties must be within constitutional powers, 5 How. 613, 

IV, 599. 
Supreme court bound to recognize federal jwwers, 7 How. 194, IV, 

697. 
Object of grant of power to coin money, 9 How. 567, IV, 885. 
Foreign sovereign cannot Impart prerogatives to United States, 3 

How. 225, IV, 412. 

2. GOVERNMENT AND OFFICERS. • 
A. Officers in Oeneral, 
Qoyemment not liable for unofficial statements, 7 Cr. 369, I, 541. 
House of representatives may punish for contempt, 6 Wheat. 229, 

II, 73. 

Notes on XT. S. Reports— 16 
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Officers not entitled to notice to account, 9 Wheat. 654, II, 309. 
Receiver individually responsible for moneys, 9 Wheat. 656, II, 310. 
Congress may empower state officers to act, 10 Wheat. 40, II, 379. 
Government not responsible for officer's laches, 11 Wheat. 188. 190, 

II, 465. 

Payment to officer by mistake does not bind government, 5 Pet 187, 

III, 166. 

Surveyors are disbursing officers, 5 Pet. 388, III, 185. 
President may order discharge of debtor's person, 8 Pet. 164, IIT, 439. 
Executive not controllable by other departments, 12 Pet. 610, III, 
763. 

I'resident cannot forbid execution of lavjrs, 12 Pet. 613, III, 767. 
I'ower of removal in president alone, 13 Pet. 259, III, 826. 
Receiver's commissions calculated how, 15 Pet. 160, IV, 103. 
President may allow compensation to detached officers, 15 Pet 371, 

IV, 117, 

Act of 1835 regarding extra allowances construed, 15 Pet 447, IV, 
122. 

Government not responsible for offenses as between officers, 8 How. 
105, 106, IV, 761. 

B. Official Bonds, 
Statute not necessary to authorize taking, 5 Pet. 128, III, 161; 10 

Pet. 360, III, 578. 
Act requiring new sureties does not discharge old, 12 Wheat 509, 

II, 622. 

liaches of officers do not discharge sureties, 1 Pet 325, II, 703. 
Neglect to adjust officer's accounts does not, 5 Pet 298, III, 176. 
Contract controlled by common laws, 6 Pet 204, III, 246; 7 Pet. 449, 

III, 394. 

Bond bad in part not void in toto, 10 Pet 360, HI, 579. 

Giving bond not condition precedent to authority, 10 Pet. 364, 365, 

III, 581. 
Sureties liable for money received during term, 15 Pet 208, IV, 107. 
Bond held valid though not in statutory form, 15 Pet. 315, 317, IV, 

113. 
Sureties liable if officer gives credit on sale, 5 How. 49, IV, 540. 

(7. Treasury Transcripts as Evidence in Suits on Bonds. 
Evidence in prosecution of officer, 9 Wheat. 655, II, 310. 
Evidence only of transactions appearing on books, 3 Pet 29, III, 9; 

6 Pet 202, III, 244; 8 Pet. 397, III, 463. 
Transcripts authorized by act 1817, 5 Pet. 300, III, 176.* 
Transcript may prove date of payment, 6 Pet 202, III, 244. 
Must be duly certified, 8 Pet. 382, III, 462. 
Defendant may impeach transcript, 8 Pet. 382, III, 462. 
Transcript must detail items, 8 Pet. 383. Ill, 462; 15 Pet. 370, IV. lift 
If it does it is prima facie evidence, 8 Pet 384, III, 463. 
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Credits are conclusive evidence for defendant, 8 Pet 384-386, III 

463. 
Papers showing agency must be annexed, 8 Pet. 396, III; 463. 
Transcript cannot be withdrawn by government, 8 Pet. 397, III, 463. 
In relying on credits defendant does not admit debits, 8 Pet. 398, 

III, 464; 8 Pet. 417, III, 464. 

Sufficiency of authentication, 5 Pet. 301, 302, III, 177. 

Transcript admissible to fix sureties' liability, 1 How. 262, 263, IV, 

248. 
But is only prima facie evidence, 1 How. 263, IV, 249. 

D. Executive Departments, 
Act of department is act of president, 13 Pet. 513, III, 861; 1 How. 

298, IV, 252. 
Secretary's clerk may sign transcripts', 5 Pet. 302, III, 176. 
Head of department may construe regulations, 7 Pet 13, III, 334. 
:Need not show statutory authority for every act 7 Pet. 14, 15, III, 

334. 
Jurisdiction of supreme court to examine acts, 14 Pet 519, 521, 522, 

IV, 82. 

Head of department cannot review predecessor's decision, 15 Pet 

401, IV, 119. 
Secretary of war is head of war department, 16 Pet 302, IV, 169. 
Regulations of treasurer have force of law, 3 How. 29, IV, 393. 
Head of department presumed to know usage, 9 How. 497, IV, 880. 

3. PROPERTY, CONTRACTS, LIABILITY AND FISCAL MAN- 
AGEMENT. 
Contracts construed as those of individuals, 4 Cr. 343, I, 299. 
United States may contract and sue on contracts, 3 Wheat 181, I, 

T65; 5 Pet 128, III, 160. 
Bound to use due diligence to charge indorser, 12 Wheat. 561, II, 631. 
Any claim may be assigned to United States, 3 Pet 30, III, 10. 
United States bound as acceptor, 15 Pet 392, IV, 118. 
As drawer, 2 How. 738, IV, 390, 391. 
United States may sue assignee for money received, 3 Cr. 350-356, I, 

250. 
Land condemned does not include streets as appurtenances, 10 Pet. 

53-56, III, 544. 
Congress may borrow money, 2 Pet. 465, 466, II, 859. 
May emit bills of ci-edit, 4 Pet 435, III, 133. 

4. CLAIMS AGAINST UNITED STATES. 
Not enforceable in court 1 Pet 216, II, 686. 

Right to compensation under treaty assignable, 1 Pet 215, II, 685. 
Assignee cannot sue in own name, 9 Pet. 325, III, 508. 
Claim having no foundation in law not assignable, 13 Pet 413, 414, 
III, 847. 
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6. AC5TI0NS. 

Z. Liability to Suit, 
United States cannot be sued, 6 Wheat 411, 412, II, 85; 3 How. 245» 

IV, 417; 7 How. 854, IV, 754; 9 How. 389, IV, 859. 
Judgment In favor of United States cannot be enjoined, 4 How. 288» 

IV, 503; 9 How. 389, IV, 860. 
Congress authorized writ of right against United States, 4 Pet. 276» 

277, III, 118. 
United States may consent to suit, 6 Pet. 711, III, 316. 
Party suing must show consent, 8 Pet. 444, III, 405. 
Party may apply to Congress when, 8 Pet. 163, III, 438. 
Officer suable to recover lands held for government, 13 Pet. 509-518^ 

HI. 867. 

B. Suits hy United States, 
Original debtor necessary to suit against his debtor for account, 4 

Wheat. 117, I, 827. 
Citizen may file bill to arrest summary proceedings, 6 Pet. 492, 493^ 

III, 285; 9 Pet. 26, III, 489. 
Suits governed by equity rules, 10 Pet. 616, III, 626. 
United States may sue principal for surety's benefit, 13 Pet. 496, III,. 

858. 
Circuit court may quash judgment if paid, 4 How. 288, IV, 504. 

C. Setoft against United States. 
Defendant entitled to under act 1797, 6 Wheat. 143, II, 67. 
Claim for extra compensation may be set off, 7 Pet 16-24, 48, IH 

335, 337. 339. 
Rejected equitable claim is subject of setoff, 9 Pet. 324, III, 507; IS 

Pet 370, 371, IV, 116. 
Claim may be set off in suit for money received, 8 Pet 163, 164^ III,. 

43a 
Claim must be first rejected by treasury department, 9 Cr. 237, I^ 

6G0; 7 Pet. 48, III, 340; 15 Pet. 403, IV, 220. 
Rejection no objection to admission as evidence, 7 Pet. 10, III, 334.. 
Rejection may be after suit commenced, 10 Pet. 132, III, 552. 
Navy agent paying purser's claims cannot set off, 10 Pet 134, III,. 

552. 
Unliquidated damages are not subject of, 8 How. 105, IV, 761. 
Rule cannot be influenced by local usage, 9 Pet 324, III, 607. 



D. Costs against United States. 
Judgment for costs cannot be rendered against United States, 2 

Wheat 395, I, 755; 12 Wheat 550, II, 628; 8 Pet 163, III. 438; 4 

How. 288, IV, 504; 5 How. 51, IV, 542. 
Quaere, whether costs allowed in any case, 3 DalL 301, I, 38; 3 Cr. 

92, I, 222. 
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E, Limitation of Actions and Laches. 
Inches not imputable to United States, 9 Wheat. 735, 736, II, 327; 

12 Wheat. 509, II, 622. 
Statute of limitations does not run against United States, 4 How. 

185, IVt 496. 

tJNITED STATES 3CABSHALS. 

Jurisdiction to compel payment of proceeds of execution. See 
Courts, 6, c, 2. 

Power to complete execution after term. See Execution, 3. 

To receive payment of execution. See Execution, 7. 

Service of process. See Process. 
Marshal not liable for escape from state jail, 9 Cr. 86, I, 639. 
Comptroller may direct payment of execution money, 9 Cr. 237, I, 

661. 
Special order necessary to allow marshal to distribute, 6 Wheat 201, 

202, II, 72. 
Remission of forfeiture justifies failure to seize, 10 Wheat. 284, II, 

416. 
Fees payable on certificate of court, 12 Wheat 550, II, 628. 
Marshal sued in replevin, 4 Pet. 148, 151, III, 106. 
Not liable for failure to levy for fine, 5 Pet 454, III, 190. 
Not liable for interest on fines collected, 5 Pet. 456, III, 190. 
Marshal entitled to. poundage on ca. sa., 8 Pet. 161, II, 438. 
Who is responsible for payment of such fees, 8 Pet 162-164, III, 438. 
Fees allowable under act 1807, 8 Pet. 161, III, 437. 
Marshal bound to execute all process, 9 Pet 603, III, 527. 
Powers derived solely from process, 2 How. 256, IV, 308. 
Remedy against marshal survives office, 3 How. 720, IV, 477. 
Federal court cannot enforce state penalty against, 6 How. 10, IV, 

603. 
Suits against sureties governed by statute, 6 How. 10, IV, 602. 

tJSE AND OCCUPATION. 

Damages In ejectment. See Ejectment, 4. 
Person in possession liable for rents and profits, 8 Wheat 78, II, 153. 
Value of improvements may be set off against, 8 Wheat 81, 82, II, 

154. 
Assumpsit will not lie if holding adverse, 1 How. 159, IV, 231. 

USUBY. 
By banks. See Banks and Banking, 3. 

1. NATURE AND VALIDITY OF CONTRACTS IN GENERAL. 
Usury in reloan renders first contract illegal when, 3 Cr. 186, I, 229. 
Contract usurious in one state may be good elsewhere, 10 Wheat 385, 

393, II, 428; 13 Pet 78, III, 795. 
Subterfuge cannot conceal usury, 10 Wheat 385, II, 428; 2 Pet. 537, 

II, 867. 
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Usurious contract may be validated by second contract, 10 Wheat. 

392, II, 429. 
Usurious contract not absolutely void, 10 Wheat. 392, II, 429. 
Subsequent usurious transaction cannot affect valid original, 1 Pet. 

43, II, 657; 7 Pet. 109, III, 349. 

Indorsement for security may be usurious although loan paid, 1 Pet. 

44, II, 658. 

"Receiving interest" is same as "talcing interest," 2 Pet. 538, II, 868. 
Loan in depreciated currency payable in coin is usurious, 2 Pet. 538, 

539, II, 869. 
Contract for greater interest than allowable by law is void, 2 Pet. 

538-540, II, 869. 
Custom may free note from taint, 3 Pet. 41, III, 14. 
Contract not usurious if loan jand Interest hazarded, 4 Pet. 226, III, 

117. 
Contract to purchase annuity may be usurious, 4 Pet. 226, III, 117. 
Excessive interest by way of penalty not usury, 4 Pet 226, III, 116. 
Usury punishable only because prohibited by law, 4 Pet. 224, III, 116. 
Intent to t&ke usurious interest necessary, 4 Pet. 224, III, 115; 9 Pet 

399, III.' 515. 
Intent shown by express reservation, 9 Pet 399, III, 515. 
Indorsement at illegal discount cannot invalidate note, 7 Pet. 107, 

III, 348. 
Aliter, where original negotiation only nominal, 7 Pet. 107, III, 348. 
Loan is prerequisite to usury, 7 Pet 108, III, 348. 
Promise to return money borrowed indicates loan. 7 Pet 109, III. 

349. 
Indorsement Invalid if to secure usurious loan, 7 Pet. 109, III, 349. 
Acts against usury intended to protect needy, 7 Pet 111, III, 349. 
Interest to be usurious, must be stipulated for, 9 Pet. 399, III, 516. 
Exchange of credits not usurious if bona fide, 9 Pet 401, III, 516. 
Bona fide purchase of rent charge not usurious, 9 Pet 446, III, 521. 
But aliter, if purchase is in fact loan, 9 Pet. 447, III, 521. 
Security for usurious note is void, 13 Pet 355, III, 839; 3 How. 71, IV, 

395. 
Bona fide purchaser may discount at any rate, 13 Pet 356, III, 840. 
Contract governed by law of place where made and repayable, 10 

Wheat. 383, II, 426. 

2. RIGHTS AND REMEDIES OF PARTIES. 
Court determines whether written contract usurious, 3 Cr. 186, I, 

229; 3 How. 72, IV, 396. 
Usury is provable under general issue, 3 Cr. 186, I, 229. 
Subsequent usurious indorsement not pleadable by drawer,, 4 Pet 

229, III, 117. 
Proof aliunde admissible to show usury, 9 Pet. 399, III, 516. 
Person charging must offer legal rate, 10 Pet. 504, III, 609; 10 Pet 

522, III, Gir,. 
Defendant may show usury under nonassumpsit, 13 Pet 80, III, 79& 
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8. RIGHTS AND REMEDIES OF THIRD PERSONS. 
Usurious note void in hands of every holder, 8 Wheat. 3M, 355, II, 

185; 4 Pet. 228, III, U7. 
Plea of nsmy not available by third persons, 10 Wheat 393, II, 430. 
Third party may show nsury in deed, 4 Pet. 231, III, 117. 
Usurious indorsement gives no right against maker, 1 Pet 44, II, 

657. 

VARIANCE. 

In attachment proceedings. See Attachment. 

In manner of performing contract See Contracts, 4. 

In equity pleading. See Equity, 4, f. 

In pleading. See Pleading, 3, b, 9. 

VENDOR AND PURCHASER. 

Ouster by pmt;haser. See Adverse Possession, 1, e. 

Estoppel to set up after-acquired title. See Estoppel. 

Letters between, admissible to prove contract to convey. See 
Evidence, 5. d. 

Compelling specific performance of contract See Specific Per- 
formance 

» 

1. REQUISITES AND VALIDITY, AND CONSTRUCTION AND 

OPERATION OF CONTRACT. 
Entry and improvement constitute consideration, 9 Pet 219, III, 500. 
Description of property must be specific, 1 Pet. 652, II, 786. 
Price payable on demand if time optional with vendor, 1 Pet. 463, 

II, 745. 
Undertakings of parties deemed dependent, 1 Pet. 465, II, 745. 
Effect of promise to convey title within certain time, 3 Pet. 217, III, 

54. 
Preliminary agreement to transfer held merged in indenture to 

trustees, 4 Pet 284, III, 118. 
Contract containing conditions terminates on nonfulfillment, S Pet. 

433, III, 464. 
Bond for conveyance does not transfer legal title, 4 How. 241, IV, 499. 

2. MODIFICATION AND RESCISSION OF CONTRACT. 

Alienage of vendee not ground for rescission, 1 Wheat 198, I, 686. 

Honestly mistaken opinion as to value not ground for, 1 Wheat 189, 
I, 686. 

Mere inability to make title not ground for, when, 1 Wheat. 196- 
198, I, 686. 

Failure to perform at time specified is ground for, 1 Pet. 465, II, 748. 

Vendee not bound to accept deed if title clouded, 1 Pet. 468, II, 749. 

Vendee may disaffirm on failure of title, 1 Pet. 468, II, 749. 

Quaere, whether ability to make title when suit brought bars rescis- 
sion, 3 Pet 216, III, 54. 

Contract will be rescinded where value grossly misrepresented, 3 
Pet. 221, III, 55; 13 Pet. 38, 42, III, 789. 
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3. PERE^ORMANCE OF CONTRACT. 
Effect of sale to satisfy debt, 1 Wheat. 202-206, I, 686. 
Failure of consideration must be total to constitute defense, 2 

Wheat 16, I, 713. 
Mere encumbrance on title not defense, 1 Pet. 147. II, 674. 
Title under grant to fictitious person void, 7 Pet. 241, III, 367. 
Vendee may deduct amount advanced to perfect title, 12 Pet 296, 

III, 733. 

Vendee may enjoin payment until vendor can convey, 12 Pet 297 
III. 734. 

If vendor cannot fully perform he must reimburse vendee, 9 Cr. 494, 

I, 670. 

Vendor must prepare and tender conveyance, 14 Pet. 175, IV, 39. 
Defect in title immaterial if vendee had notice, 2 Wheat. 17, I, 714. 

4. RIGHTS AND LIABILITIES OF PARTIES. 
Vendor bound by description, 3 Or. 281, I, 238. 

Vendor not Interested in maintenance of title, 7 Wheat. 548, II, 146. 
Vendee not estopped to deny vendor's title, 7 Wheat 550, II, 147; 3 

Pet 54, III, 21. 
But see 12 Pet 295, III, 732. 

Vendee may rely on vendor's positive assurances, 3 Pet. 218, III, 54. 
Vendor under executory contract Is equitable mortgagor, 10 Pet. 224, 

III, 566. 
Vendor without deed is trustee for vendee, 10 Pet. 225, III, 566. 
Acts to perfect title inure to vendor's benefit, 12 Pet 295, III, 733. 
Relation of landlord and tenant does not exist, 16 Pet 54, IV, 138. 
Vendee entering under contract cannot assert outstanding title, 10 

How. 183, IV. 904. 
Vendee may purchase outstanding title, 7 Wheat 648, II, 146. 

5. BONA FIDE PURCHASERS. 
Are protected from rescission on ground of fraud, 6 Cr. 132-135, I, 

396. 
Protected against trust attaching to title, 8 Cr. 469, I, 624. 
Purchaser must be without notice when price paid, 8 Wheat 449, 

II, 196. 

Object of rule as to bona fides, 7 Pet. 271, III, 374. 

Purchaser of equitable title takes with notice, 7 Pet 271, III, 375. 

Fact that immediate vendor had notice immaterial, 10 Pet 209, III, 

560. 
Equity with legal title will prevail against mere equity, 10 Pet 210, 

III, 561. 

Bona fide purchaser takes free from equities, 10 Pet 210, III, 561. 
Essentials of plea setting up defense of bona fides, 10 Pet 211, 212, 

I a, 562. 
Party cannot neglect ordinary sources of information, 15 Pet 111- 

113, IV, 98. 
Purchaser under quitclaim deed not bona fide, 3 How. 410, IV, 429. 
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e. remedies of vendor. 

'Effect of contract retaining lien to specified extent, 4 Wheat. 291, 

I, 868. 

Acceptance of collateral security waives lien, 4 Wheat. 291, I, 866; 

10 Pet. 640, III, 627. 
Lien defeated by sale to bona fide purchaser, 7 Wheat 50, II, 120. 
Vendor not taking security retains equitable lien, 7 Wheat 50, II, 

121; 10 Pet 640, III, 627. 
•Quaere, whether lien enforceable against assignee, 7 Wheat 51, 

II, 122. 

Not enforceable against bona fide creditors of vendee, 7 Wheat. 57, 

II, 123. 
Lien preferred to subsequent equal equity. 7 Wheat. 57, II, 124. 
Amount of invalid note remains equitable lien, 6 How. 188, IV, 627. 
Vendor suing must aver performance, 1 Pet. 467, II, 748, 

7. REMEDIES OF PURCHASER. 
Effect of dismissal of bill for specific performance, 8 Pet. 434, III, 

465. 
Measure of damages for failure to convey, 6 Wheat 118, II, 57. 
iirantor necessary to bill for discovery against other grantees, 1 Pet 

246, II, 692. 
Vendee improving under executory contract retains lien, 9 Pet. 221, 

111^501, 
Purchaser must sue In law for defects in title, 7 How. 159, IV, 692. 

VENTTE. 
In criminal cases. See Criminal Law, 1. 
In action of trespass. See Trespass. 

VERDICT. 

See, also. Trial, 6. 
Amendment as ground for error. See Appeal and Error, 11, e. 
Verdict as evidence. See Evidence, 13. 

Verdict without judgment not res judicata. See Judgment 10. 
As aider of defects in pleading. See Pleading, 10. 

VESTED RIGHTS. 

Protected by constitution. See Constitutional Law, 6. 

WAIVER. 

Of process. See Appearance. 
Of demand and notice. See Bills and Notes, 5, g. 
Of objection to jurisdiction. See Courts, !• 
Of maritime lien. See Maritime Liens. 
Of plea to jurisdiction. See Pleading, 3, a. 
Of objection to demurrer. See Pleading, 10. 
Of errors at trial. See Trial, 7. 
Of jury trial. See Jury. 
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WAR. 

Analysis of Title. 

1. WHAT CONSTITUTES WAR. 

2. POWER TO MAKE WAR. 

3. COMMENCEMENT AND TERMINATION. 

4. EFFECT ON PERSONAL AND PROPERTY RIGHTS. 
6. RIGHTS OF BELLIGERENTS AND NEUTRALS. 

6. MEASURES FOR PROSECUTION OF WAR. 

7. EaiTBARGO AND NONINTERCOURSB. 

A. Construction of acts. 

B. Blockade and breach thereof. 

C. Seizure. 

D. Embargo bonds. 

a PROPERTY SUBJECT TO SBIZURB. 

A. Right of search. 

B. Enemy's property. 

C. Illegal trading. 

D. Contraband. 

9. CAPTURES AND PRIZES./ 

10. PROCEEDINGS FOR CONDEMNATION. 

11. CONFISCATION AND SEQUESTRATION. 

12. PRIVATEERS. 

Cross References. 
See, also, International Law; Neiftrality Law«; Treaties. 
Levying war. See Treason. 

m 

1. WHAT CONSTITUTES WAR. 
''War" defined, 4 DalL 40, 43, I, 107. 
Relations between United States and France in 1800 constituted 

limited war, 4 Dall. 39-46, I, 107; 1 Cr. 33, I, 109. 
Federal laws and constitution determine rights of war, 9 How. 618» 
IV, 892. 

2. POWER TO MAKE WAR. 

Purpose of power conferred on Congress, 9 How. 614, IV, 890i 
Congress may wage general or limited war, 4 Dall. 43, 1, 107. 

3. COMMENCEMENT AND TERMINATION. 
Treaty of peace abolishes subject of war, 3 Dall. 230, 251, I, 36. 
Debts revive at conclusion of war, 3 Dall. 243, I, 36. 
Status of conquered territory determined by treaty of peace, 1 Pet. 
542, II, 757. 

4. EFFECT ON PERSONAL AND PROPERTY RIGHTS. 
War stops intercourse between citizens of hostile countries, 8 Or. 161, 

I, 605; 8 Cr. 193, I, 607; 7 Pet. 593, III, 401. 
Contracts with enemy are void, 8 Cr. 136, I, 604. 
Territory occupied by enemy is enemy's colony, 9 Cr. 195, 1, 658. 
Produce of soil liable to condemnation, 9 Cr. 197. I, 659. 
Customhouse may be established in such territory, 4 Wheat 254* 

1, 863, 865; 9 How. 616, IV, 891. 
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Subsequent evacuation cannot render acts illegal, 4 Wheat 254, I, 
865. 

Individual rights are not impaired by conquest, 8 Wheat. 589, II, 203; 
7 Pet. 86, III, 345. 

Port occupied by United States remains foreign for revenue pur- 
poses, 9 How. 615, 616, IV, 890. 

Capture of Charleston by British did not change allegiance, 3 Pet 
246, III, 5a 

5. RIGHTS OP BELLIGERENTS AND NEUTRALS. 
Effect of capture of belligerent and neutral property distinguished, 8 

Cr. 226, I, 608. . 
Quaere, whether belligerent can withdraw property, 9 Cr. 121, I, 648. 
Neutral goods may be shipped on belligerent vessel, 9 Cr. 425, I, 669. 
Person domiciled in enemy's country is enemy, 1 Wheat 55, I, 676. 

6. MEASURES FOR PROSECUTION OP WAR. 
Whether a law municipal or war measure determined from nature, 
4 Cr. 272, 273, I. 289. 

7. EMBARGO AND NONINTEROOURSE. 

A. Construction of Acts. 

Property of person domiciled elsewhere not liable to forfeiture, 2 Cr. 

120, I, 186. 
Transshipment from one vessel to another not violative of act 1808, 

7 Cr. 66, I, 471. 
Act 1808 prohibited transportation to any foreign port, 7 Cr. 60, I, 

470. 
Act 1809 in force In February, 181X, 7 Cr. 571, I, 581. 
Effect of exportation and reimportation, 7 Cr. 395, 1, 547. 
Municipal forfeiture absorbed by law of war, 8 Cr. 384, I, 617, 
Acts in fraud of embargo violate it, 2 Wheat 153, I, 726. 
Exemption of foreign ships does not exempt illegal prizes, 7 Wheat 

354, II, 139. 
Act 1818 construed, 8 Wheat 371, 379, II, 191; 8 Wheat. 398, 406, II, 

193. 
Power to lay embargo unquestionable, 9 Wheat. 191, 192, II, 219. 

B. Blockade and Breach Thereof. 
Knowingly attempting breach forfeits national character, 4 Cr. 198 

I, 278. 
Mere intention insufficient 4 Cr. 200, I, 277. 
Voyage to blockaded port incurs liability to capture, 5 Cr. 342, 34a 

I, 370. 
Actual notice will not dispense with warning off, 6 Cr. 49, I, 384. 
British orders of 1804 construed, 6 Cr. 48, I, 385. 
Vessel cannot enter port to ascertain law, 7 Cr. 358, I, 540. 
Loading with intention to import necessary, 7 Cr. 392, I, 546. 
Vessel cannot proceed to blockaded port in ballast, 9 Cr. 103, I, 045, 
Vessel may lay off coast for instructions, 9 Cr. 182, I, 658. 
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Sailing with intent to break blockade ground for confiscation, 9 Cr. 

440, I, 670. . 
Neutral vessel may leave before notice of blockade, 3 Wheat. J94, I. 

767. 
Neutral vessel attempting to enter subject to condemnation, 3 Cr. 

488, I, 256. 

C SHsnire. 
Cruiser seizing with probable cause not wrongdoer, 4 Cr. 28, 29, I, 

261. 
Failure to have cargo inspected not ground for, 7 Cr. 61, I, 471. 
Sailing without clearance necessary, 7. Cr. 106, T, 483. 
Vessel exceeding license powers liable to, 7 Cr. 106, 107, I, 483. 
Vessel proceeding to foreign port liable to on return, 7 Cr. 115, I, 485. 
Cargo not belonging to owners, masters, or seamen, exempt, .7 Cr. 

107, I, 483. 
Vessel not liable after permit to discharge received, 7 Cr. 596," I, 584. 
Officer detaining vessel bona fide not liable, 8 Cr. 08, I, 602. 
American vessel trading with enemy liable to seizure, 8 Cr. 179, I* 

606. 
Vessel not liable after reaching terminus, 2 Wheat. 23, I, 714. 
Distress as excuse must be urgent, 3 Wheat. 68, T, 759. 
Termination of voyage must be more than colorable, 6 AVheat. 590- 

592, II, 103. 
Probable cause bars claim for damages, 11 Wheat. 54, 58, II, 447; 

11 Wheat. 192-199, II, 467. 
What constitutes probable cause, 2 Cr. 121, 1, 180. 

D. Emhargo Bonds, 
Execution nnder constraint, defense to action on, 7 Cr. 288, 1, 518. 
Statute prescribing execution before clearance is dii*ectory, 9 Cr. 85, 

I, 628. 
Parties estopped to deny value of vessel, 9 Cr. 36, I, 629. 
"Dangers of seas" construed, 6 Cr. 175, I, 425. 

Consequence of perils must be ascribed to proper cause, 6 Cr. 176, I, 
425. 

a PROPERTY SUBJECT TO SEIZURE. 

A. Right of Search, 

Right of search is a belligerent right, 2 Wheat. 333, I, 742; 2 TVTieat. 

3.58, I, 746; 10 Wheat, 118, II, 389; 11 Wheat. 42, II, 446. 
P>elligerent may lawfully assume disguise, 2 Wheat 359, I, 746. 

B. Enenip*8 Property. 
Property of citizen domiciled in enemy's country liable to capture, 8 

Cr. 286, I, 613; 1 Wheat. 74, I, 676. 
Effect of naturalized citizen's return to native country, 8 Cr. 347, I, 

616. 
Goods shipped with option to retain remain consignor's property, 8 

Cr. 357, I, 616. 
Domicile at time of capture determines character, 8 Or. 371, I, 616. 
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Goods 8hipi)ed conditionally remain property of vendor, 9 Or. 189, 

I, 658. 
Bnrden to show property neutral Is on claimant, 1 Wheat. 506, I, 710. 
Neutral carrier of enemy's goods entitled to freight, 1 Wheat. 387, I, 

705.. 
Firm property confiscable although one partner neutral, 1 Wheat. 

108, I, 684; 4 Wheat. 107, I, 823. 
Treaty provision as to free goods construed, 2 Wheat. 244, I, 735. 
Neutral cargo not liable to forfeiture as prize, 3 Wheat. 432, I. 788. 
Goods on enemy's ship presumed enemy's, 5 Wheat. 137, II, 19. 
l^urther proof of neutrality allowable, 2 Wheat. 80, I, 723. 

(7. Illegal Trading, 
Sailing under enemy's license ground for forfeiture, 8 Or. 190, T, 607; 

8 Or. 220, I, 608; 8 Or. 451, I, 622; 1 Wheat 447, I, 707; 2 Wheat 

147, 1, 726. 
Presumption that shipment made after repeal of act, 8 Gr. 429, I, 

621. 
Mere act of trading does not ipso facto forfeit, 8 Gr. 430, I, 621. 
Vessel having notice of war liable to condemnation, 8 Gr. 455, I, 623. 
Time for further proof refused under circumstances, 9 Gr. 207-209, I, 

660. 
Muniments of title, If col'>rj: jle, will be disregarded, 1 Wheat. 67, I, 

676. 
Neutral covering enemy's property forfeits his own, 2 Wheat. 97, I, 

723; 3 Wheat 245, I, 779. 
Bill of lading to neutral Is evidence, 3 Wheat. 48, I, 758 
Right to protest against capture forfeited, how, 3 Wheat. 447, I, 789. 
Vessel may be seized on arrival in i)ort, 4 Wheat. 102, I, 823. 
Release in enemy's port presumes enemy's license, 4 Wheat. 104, I, 

823. 

D. Contraband. 
"Fat cattle" are provisions or munitions, 9 Gr. 244, I, 661. 
Provisions designed for use in other wars are contraband, 1 Wheat 

389-392, I, 705. 
Provisions for direct use of troops are, 1 Wheat. 392, I, 704. 
Gontraband goods subject to confiscation, 8 Pet. 519, III, 472. 
Ship not liable to confiscation after landing, 8 Pet 520, III, 473. 

0. CAPTURES AND PRIZES. 
Neutral nation cannot interfere with capture, 3 Dall. 198, I, 32. 
What constitutes cause for capture, 3 Dall. 334, I, 46. 
Right to seize docs not excuse spoliation, 3 Dall. 334, I, 46. 
Capture not abandoned if prize master put on, 8 Gr. 180, I, 606. 
Officer seizing bound to put on prize master, 2 Wheat 361, I, 746. 
Property subject to condemnation goes to individual captor, 8 Gr. 383, 

I, 617. 
Capture extinguishes liens, 8 Gr. 420, I, ^20. 
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\ 
Reciprocity governs in recapture of friend's property, 9 Cr. 288, I, 

662. 
Act indicating intention to seize necessary, 9 Cr. 370, I, 668. 
Interest acquired is divested by loss, 1 Wheat. 127, 128, I, 683. 
Freight must be charged on whole cargo, 1 Wheat. 169, I, 684^ 
Remedy where seizure wrongful, 2 Wheat. 12, 1, 712. 
Officer not liable if purpose bona fide, 2 Wheat. 21, I, 714. 
Concealment or spoliation of papers ground for capture, 2 Wheat 

242, I, 734. 
Collusive capture vests no title, 2 Wheat. 287, I, 738; 8 Wheat. 265, 

II, 179. 
Capture in neutral territory good as between belligerents, 3 Wheat 

446, 447, I, 789. 
At common law any person may seize, 3 Wheat 810, 1, 780; 4 Wheat 

103, I, 823. 
Federal courts cannot question capture between foreign belligerents, 

4 Wheat 64, I, 816; 4 Wheat 502, I, 904. 
Noncommissioned cruiser may seize for government, 8 Pet. 522, III, 

•473. 

10. PROCEEDINGS FOR CONDEMNATION. 
Vessel condemned for aets of purchaser at condemnation sale, 7 Cr. 

349, I, 539. 
Information must contain substantial statement of offense, 7 Cr. 394, 

I, 546. 
Sufficiency of evidence of vessel's identity, 7 Cr. 365, I, 541. 
Evidence to sustain condemnation must be strong, 7 Cr. 365, I, 541. 

« 

Valuation by Jury unnecessary, 7 Cr. 285, I, 517. 

Defendant must bring himself clearly within exception, 7 Cr. 25, I, 

461. 
Burden of proof on claimants, 9 Cr. 64, I, 638; 6 Wheat. 77, II, 50. 
Party offering excuse must make out vis major, 9 Cr. 74, I, 639. 
Prize cases first heard on vessel's papers, 1 Wheat 499, I, 710; 2 

Wheat. 79, I, 722; 6 Wheat. 77, II, 51. 
Vessel condemnable to captors in absence of collusion, 2 Wheat. 177, 

I, 726. 
Suspicion of spoliation will not preclude further proof, 3 Wheat. 49, 

I, 758. 

Captor's costs paid although restitution decreed, 5 Wheat 143, II, 19. 
Assertion of false claim is ground for condemnation, 6 Wheat. 78, 

II, 51. 

Papers on one vessel may be used in case of another, 8 Wheat. 264, 

II, 179. 
Court may compel officer to Institute proceedings, 2 Wheat 10, 1, 712. 
United States prosecutes in own name, 12 Wheat. 11, II, 523. 
Alien enemy cannot sue in belligerent's court, 8 Cr. 228, I, 608; 8 

Cr. 418, I, 620. 
Captor's country has exclusive jurisdiction, 4 Wheat 308, I, 868. 
Right to indemnity attaches to property, 1 Pet 215, II, 680. 
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Probable cause gives captor right to costs and expenses, 9 Wheat. 

372, 373, II, 248. 
Is bar to claim for damages, 12 Wheat. 17, II, 525. 
Agent selling prize with notice is liable, 3 Dall. 332, I, 46. 
Forfeiture avoids sale subsequent to offense, 8 Cr. 405, I, 618; 8 Or, 

417, I, 619. 
Prize cases governed by admiralty rules, 8 Cr. 137, I, 604. 

11. CONFISCATION AND SEQUESTRATION. 
Act 1772 subjected English debts to sequestration, 3 Dall. 4, I, 17. 
Belligerent may confiscate all property of enemy, 3 Dall. 226, 263, I, 

34. 
Confiscation acts vested property in states, 4 Cr. 418, I, S0€; 5 Or. 

353, note, I, 373; 6 Cr. 307, I, 450. 
Power to confiscate is absolute, 8 Cr. 122, I, 605; 8 Cr. 163, I, 606; 9 

Wheat. 284, II, 246. 
Enabling act necessary to court's jurisdiction, 8 Cr. 123, I, 603. 
Sequestration does not divest property, 3 Dall. 5, I, 17. 

12. PRIVATEERS. 

Captain responsible for legality of captures, 3 Dall. 81, I, 25. 

Replacing guns or force held not augmentation of force, 2 Dall. 296, 
I, 36; 3 Dall. 319, I, 40. 

Owners liable for ofl!cer*s misconduct, 3 Dall. 335, I, 47; 3 Wheat. 
559, I, 797. 
' Prize act of 1812 construed, 8 Cr. 384, I, 617. 

Commission limited by law authorizing it, 8 Cr. 428, 429, I, 621. 

Privateer may capture within United States waters, 8 Cr. 455, 456, 
I, 623, 

If privateer illegally equipped, prize must be restored, 9 Cr. 364, 
I, 667. 

Commander being alien enemy does not invalidate capture, 1 Wheat. 
56, 57, I. 676. 

First captor has superior claim, 2 Wheat 131, 1, 724. 

If privateer lost after capture, com;niseion provable by parol, 4 
Wheat, 304, I, 868. 

Commission issued without authority will not justify capture, 5 
Wheat. 149, II, 19. 

Seizure by noncommissioned privateer passes property to govern- 
ment 6 Wheat. 60, II, 50; 10 Wheat 310, II, 419. 

Government alone may question authority after condemnation, 6 
Wheat. 66, II, 50. 

Provision in act 1812, relating to bond, construed, 8 Wheat 261, II, 
179. 

Collusive captures constitute breach of bond, 8 Wheat. 261, II, 179. 

Commission obtained by fraud inoperative, 8 Wheat. 264, II, 379. 

Collusive capture not evidence that commission fraudulently ob- 
tained, 8 Wheat 265, II, 179. 

Privateer must have notice of law prohibiting certain captures, 1 
Wheat 57, 58, I, 676. 
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WAB.EHOUSEMEN. 
Assignment of receipt transfers title, 8 How. 399, 400, IV, 786, 78T. 

WABBANTT. 
See Sales, 5. 
By auctioneer. See Auctions and Auctioneers. 

WASTE. 

On public lands. See Public Lands, 1. 

On mineral lands. See Mines and Minerals. 

WATEBS AND WATEBCOUBSEa 

See, also, Navigable Waters. 
Main branch to river's source Is true river, 9 Wheat. 473, II, 262. 
Source is fixed by common consent and notoriety, 2 Pet. 438, 440, II,. 
856. 

WHABVES. 
Olaim for wharfage good against whole world, 9 Wheat 418, II, 258. 
User of road to wharf property does not render it public, 9 How. 
33, IV, 814. 

WILLS. 
See, also. Descent and Distribution; Executors and Administrators. 

Conversion to carry out Intent. See Conversion. 
, State construction adopted by federal courts. See Courts, 6, f . 
Power of devisees to sue Jointly In ejectment. See Ejectment, L. 
Parol evidence to construe. See Evidence, 11, c. 
Will as source of executor's power. See Executors and Admin- 
istrators, 1. 
Will creating perpetuity. See Perpetuities. 
Devise to slave as implying manumission. See Slaves, 2. 

1. EXTENT OF TESTAMENTARY POWER. 

Court will not enforce unreasonable restraint on legatee, 1 Pet 680» 
II, 790. 

Act incorporating persons to take under a will repeals law prohibit- 
ing devise to corporation, 3 Pet 119, III, 33. 

Bight of entry devisable in New York, 3 Pet 128, III, 36. 

2. REQUISITES AND VALIDITY. 
Lex rel sitae governs effect of devise, 10 Wheat. 469, II, 440. 
Conditional will must express contingency clearly, 9 Pet 110, III, 

498. 
In Kentucky two witnesses sufficient, 1 Pet 508, II, 757. 
Evidence of one may be sufficient to prove will, 1 Pet 509, II, 757. 

S. PROBATE ESTABLISHMENT AND ANNULMENT, AND 

PROCEEDINGS THEREFOR. 
Probate of common-law will unnecessary In Maryland, 10 Wheat 

470, 471, II. 441. 
In Maryland probate no evidence of devise of lands, 10 Wheat 468, 

472, II, 440. 
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Title cannot be set up before will probated, 2 How. 646, lY, 387. 
Probate of foreign will in domestic conrt only voidable, 8 Gr. 252, I, 

613. 
Failure to aver probU« not cured by nondenial in answer, 9 Wheat. 

572, II, 290. 
Foreign will must be proved by court of competent Jurisdiction, 12 

Wheat 176. II, 554. 
Foreign laws must be pleaded as matters of fact, 8 Pet 73, III, 422. 
Original bill does not lie in federal court to correct error in probate, 

9 Pet 180, III, 49a 
Probate court has exclusive Jurisdiction of proof of wills, 2 How. 

645, IV, 385. 
Equity has no jurisdiction although fraud alleged, 2 How. 645, 646, 

IV, 386. 
Federal court may establish will, state court refusing, 2 How. 646, 

647, IV. 388. 
Probate conrt has not jurisdiction of suit by heir, 2 How. 648, 649, 

IV, 388. 
Instance where bill contained no averment of testator's citiEeuship, 

5 Pet 304-318, III, 177. 
Change in domicile must be averred, 8 Pet. 73, III, 423. 
Defendant claiming under will need not show probate, when, Pet 

179, III, 498. 
Letter relied on as revocation must be produced, 8 Pet 74, III, 428. 
Probate or letters of administration necessary to support claim to 

personalty, 9 Pet 179, III, 498. 
Federal court may direct devisavit vel non to be tried at law, 2 How. 

650, IV, 389. 

4. CONSTRUCTION. 

A, General Rules, 

Words presumed to be used in ordinary sense, 10 Wheat. 239, II, 416; 

9 Pet. 504, III, 524. 
Will of personalty construed by lex domicilii, 9 Pet. 504, III, 524. 
Adjudged cases aid little in construing wills, 3 Cr. 131, I, 223; 8 Pet 

352, III, 459. 
Meaning of adjudged words should be adhered to, 3 Cr. 134, I, 223. 
Wills construed more liberally than common-law conveyances, 3 Cr. 

138, I, 224. 
General intention controls as to character in which devisees talce, 

11 Wheat 377-379, II, 503. 
Will must be construed according to intention drawn from words, 8 

Pet 377-383, III, 74; 6 Pet. 75, III, 227; 8 Pet 349, 350, III. 459; 

3 How. 472, IV, 443. 
Strict grammatical construction cannot defeat Intent, 6 Pet 83. Ill, 

233. 
Alternative may be carried out if lawful, 3 Pet 113, III. 28. 
Court must effectuate intention although mode indicated fail, 3 Pet 

117, III, 32. 

Notes on U. S. Report*— 17 
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Whole will to be taken together, 6 Pet. 76, III, 230; 8 Hov^. 472, IV, 

443. 
If ambiguous situation and motiyes of parties govern, 6 Pet. 75, III, 

229. 
Primary intent controls secondary, 6 Pet 78, III, 232. 
Words "trade" and •'profession" distinguished, 2 Pet. 377, II, 848. 
Phrase "in trust" construed, 8 Pet 852, III, 459. 
After-acquired realty does not pass, 8 Gr. 70, 1, 597* 
Registration relates back, 11 Pet 211, III, 668. 

B, Designation of Devisees and Description of Property. 
Devise to public officers not devise to individuals, 3 Pet 146, III, 36. 
Effect of devise in trust for objects incapable of taking, 8 Pet. 34^ 

353, III, 459. 
"Estate" defined, 1 Pet 589, II, 775. 
Effect of direction that balance be given to designated families, 11 

Wheat 377-379, II, 504. 

0, Estates or Interests Created. 
Devise of entire estate carries fee, 3 Gr. 128, I, 223. 
Devise of profits will pass right to land, 8 Wheat. 76, II, 153. 
Devisee takes life estate in absence of contrary intention, 10 Wheat 

228, 232, II, 414. 
''Estate" and "lands and tenements** distinguished, 10 Wheat 235- 

238, II, 415. 
Effect of devise over on failure of issue, 12 Wheat. 165, 167, II, 554. 
Freehold may commence in future without particular estate, 3 Pet 

115, IIi; 31. 
Present devise to devisee not In esse invalid, 8 Pet 116, III, 81. 
Devise in words of present imports immediate interest, 8 Pet. 376, 

III, 73. 
Devise to naked trustees vests Immediately in cestui, 5 Pet 157, III, 

165. 
Bequest to wife tor nae, remainder to son, gives life estate, 6 Pet 

77, III, 230. 
Devise contingent on lawful heirs creates life estate, 2 How. 57, IVy 

273. 

D. Contingent Estates, 
Contingent remainders and executory devises pass to heirs 7 Gr. 469, 

I, 557. 
Where bequest absolute, limitation over invalid, 12 Wheat. 569, II, 

634. 
Executory devises not governable like common-law conveyances, 3 

Pet 117, III, 32. 
Estates in remainder vest as soon as possible, 4 Pet. 92, III, 98. 
Court will sustain remainder in personal property, 6 Pet 78, III, 232. 
Effect of devise on conditf'^n of marriage with person yet unborn, 8 

Pet 349, III, 45a 
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Effect of devise on condition subsequent in trust for unborn child, 

8 Pet. 349, 351. II, 458. 
Devise conditioned on l^ecoming citizen valid, 3 Pet. 31C, III, 507. 
Testator may charge debts on any part of estate, 10 Pet. 562, III, 

617. 
Effect of devise defeasible by death under age without issue, 8 

How. 273, IV, 776. 
Estate created by devise in trust to pay rents and convey in fee 

simple, 8 How. 532, IV, 799. 

B, Conditions and Restrictions, 
Devise may be conditioned on any event, 4 Wheat. 35, I, 813. 
Devise held to be on condition subsequent, 9 Wheat 341-349, II. 246. 
Nature of condition determinable from testator's intention, 9 Wheat, 

341, II, 246; 3 Pet. 374, III, 72. 
Failure to perform equivalent to refusal, when, 9 Wheat. 344, II, 246. 
Devise in fee cannot restrict devisee's control, 9 Wheat. 350, II, 247; 

1 Pet. 571, II, 769. 
Effect where condition performable before possession by devisee, 9 

Wheat. 353, II, 247. 
Devisee may perform during lifetime, 8 Pet. 376, III, 74. 
Effect of condition for slave's freedom if removed from state, 1 How. 

14, IV, 2ia 

F. Trusts and Powers, 
Power to decide disputes does not include power to alter will, 1 Pet, 

680. II, 790. 
Power conferred must carry out evident intention, 10 Pet. 504, III, 

618. 
Clause giving executors power to decide disputes construed, 1 Pet. 

680, II, 790. 
Devise to trustees subject to wife's direction construed, 2 Pet. 611, 

II, 881. 
Designation of trustees in official character valid, 3 Pet. 114, III, 28. 
Trust is created by devise for certain purpose, 3 Pet 119, III, 32. 
Direction to sell lots after payment of debts must be observed, 3 

How. 475. IV, 443. 
Courts will vest all necessary power in executors, 6 How. 26.5, IV, 

563. 
Power of sale vests In executor by Implication, 5 How. 268, IV, 563. 
Power exercisable only in precise manner indicated, 8 Wheat. 535, 

II, 200. 
Sale under power not vitiated by failure to record will, 5 How. 273, 

IV, 564. 

5. RIGHTS AND LIABILITfES OF DEVISEES AND LEGATEES* 

A, In Oeneral. 
Devise to corporation to be created is valid, 3 Pet. 114, III, 28, 
Legatee taking assignment of mortgage does not bind himself fo^ 
excess, 1 How. 22, 23, I^', 218. 
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B, Nature of Devise or Bequest; Election and Abatement, 
Specific legacy satisfies post-nuptial bond, 2 Wheat 38, I, 717. 
Devise of lands, describing them, Is specific^ 13 Pet. 173, III, 810. 
Devise of specific land to wife construed, 13 Pet. 173, III, 810. 
Bequest of freedom to slave is specific, 1 How. 14, IV, 218. 
Widow must elect where intention of testator clear, 7 Or. 878, I, 543. 
If devise directs sale of land beneficiary may elect, 8 Wheat 578, I, 

802. 
Sufilciency of estate ascertainable as ot time of distribution, 3 Cr. 

265, I, 234. 

C Legacies and Debts Charged on Property, and Remedies of Creditors, 
Intention to charge legacy on real estate must be clear, 10 Wheat. 

226-229, II, 415. 
Personal estate primarily liable for debts and legacies, 1 How. 149, 

IV, 230. 
Real estate liable on deficiency of personal assets where intention 

appears, 1 How. 149, IV, 230. 
Disposition of personal property with assent of creditors charges 

real property, 1 How. 150, IV, 230. 
Devise to A, "he paying all debts," charges land, 12 Wheat 500, II, 

620. 
Purchaser not bound to observe application of purchase money, 12 

Wheat. 502, II, 620. 
Purchaser chargeable for money remaining in his hands, 12 Wheat. 

502, II, 020. 
Win construed and held not to charge lands, 1 Pet 590, 691, II, 775. 
Manumission of slaves indicates intention to charge realty for defi- 
ciency, 9 Pet 471, 481, III, 522. 
Words providing for devises after payment of debts constitute charge. 

on realty, 9 Pet. 481, III, 522. 
Creditor may sue in equity where property liable is doubtful, 1 How. 

130, IV, 230. 
Creditor may sue In equity after distribution, 5 Cr. 604, I, 368. 
Creditors not necessary to suit to compel devisee to pay debts, 12 

Wheat. 501, II, 620. 

WITNESSES. 

See, also. Evidence. 
Witnesses in admiralty. See Admiralty, 5. 
Competency of attorney. See Attorney and Client 
Witnesses in action on negotiable paper. See Bills and Notes, 

7, h. 
In proceedings under customs laws. See Customs Duties, 6, b. 
Witnesses to deeds. See Deeds, 2. 
Cross-examination as waiver of objection to deposition. See 

Deposition, 4. 
Number required In equity. See Equity, 5. 
Examination by master. See Equity, 7. 
Witnesses to wills. See Wills, 2. 
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1. COMPETENCY. 
. Parties to record Incompetent, 8 Pet. 36, III, 421; 13 Pet. 219, III, 820. 
Party to record cannot be released to make him competent, 12 Pet. 

149, III, 717; 13 Pet. 219, III, 821; 5 How. 94, 95, IV, 646. 
Party to record incompetent, although bankrupt, 10 Wheat 384, 385, 

II, 428; 5 How. 95, IV, 547. 
Person interested in result of criminal or civil suit Incompetent, 16 

Pet. 210, IV, 161. 
Party not served with process is competent, 2 Pet. 195, II, 826. 
Party discharged after confession of Judgment is comx>etent, 11 Pet. 

96-101, III, 650. 
Person divested of all interest is competent, 12 Pet. 148. Ill, 716. 
Witness having no interest may testify, 5 Wheat. 423, II, 46. 
Incomi>etency on one point not ground for rejection generally, 4 Cr. 

60, I, 265. 
Obligor not competent in action against surety, 7 Cr. 207, 1, 504. 
Alitor if released by surety, 11 Pet. 95, III, 649. 
Assignee of pre-emption warrant may prove nature of assignment, 3 

Or. 290, 291, I, 239. 
Person delivering bill for collection competent against collector, 9 Cr. 

43, I, 630. 
Person interested in question generally is competent, 7 Wheat. 425, 

II, 139. 
Person sued for infringement may testify In similar case, 7 Wheat 

468, II, 141. 
Temporary insanity no ground for objection generally, 7 Wheat. 470, 

II. 141. 
Court divided as to competency of maker of note. 5 Pet. 552, III, 200. 
One liable on contingency is Incompetent, 9 Pet. 441, III, 520. 
Mortgagee competent in action on insurance policy, 10 Pet 5U, III, 

615. 
Informer is competent in qui tarn action, when, 16 Pet 209, 210, IV, 

161. 
Owner of property stolen competent in criminal prosecution, 10 Pet 

213, IV, 161. 
If Interested in fine, competency restored by release, 16 Pet 214, IV, 

161. 
Attorney may testify if mere trustee, 7 How. 160, IV, 693. 
Consignor witness In suit between third parties, 8 How. 440, IV, 793. 
Husband and wife cannot testify against each other, 13 Pet 221, III, 

822. 
Wife may testify am to offense against herself^ 13 Pet 221, III, 823. 

8. BXAMINATION. 
Witness not bound to answer, when, 3 Cr. 343, 844, T, 251. 
Witness ought not to swear to inferences, 9 Cr. 416, 417, I, 669. 
Scope of cross-examination stated, 14 Pet 461, IV» 69. 
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Tn Sep/ettf/er, 1899, we annomoed '*Notet o>i ■ 
Rfporis." a cAroiiologkaJ digi.!t of ALL poinli /• 
4edsioxs of the Supreme Court; wilk ttotes sk^w: 
folhioing and present authority of eacA case u^ 
citations, comprisnig all ciLng eases in Ikal C\"":. /.';■ ■ 

«WwA; an4 inf-''>''r Federal i'jur/i, and tkf eonrit of '-'st i _. ■/ 
of all the Sutfi. Tiy Walter Malms Rose. 

It Mas also announced as follows : 
First. — The work to bo completed in about ten volumes. .) 

about 850 pages each. 
Second. — The issue of volumi^s to be bi-monihly. 
Third. — Tlic price ti, he $6.50 per volume, delivered. 

THE SirUAXION 

Bu'.ks I, 3, 3 and 4 have teen issued, as anaoimced, Imi ihi' 
nmnber cf r^g- -" P" vultmie averages9i7. Theedilorial i ik 
atld maniiiaLtiirearenowfarenciigh advanced to ena^ '.etllt mt! 1 1 
and publish' rs to make a delinite 

as follows: 

I. Rose's Notes on the U. S. Reports texclusive of the 
•Tidex voluTtie) u'ill be lympletcd in not to exceed :a vx)l- 
omeB of t,ooo pages ea:h. 
a. In any event — that is. if morf- than la volumes (ex-:lusivc 
of the inder. volume) -ite required, — the price of ihc coni' 
pleie set of said Notts tu \ reseat subscriber*, yr ti. tliowi 
who suhicribe before July I. 1900, alull not exceed 878.00. 
Notice.— When the set of Notes 00 the U. S. Reports is 
ooroplrted. or tg ihose who S' bscribe after July i, njoo, the 
publishers reserve the right to increase without notice the 
price lo *7.5o per volume, or i. in ii voJumcs, f too tor the set 
Subscribe now. and thus secure tlio Lowist I'usslbli: Price 
Five Toluiucs now Rcndy-'niBrch. tqoo 



